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Present: Pereira J . a n d E n n i s J . IMS, 

K A N D A P P U v. S E G U N A T H A . 

181—D. C. Batticdha, 3,666. 

"Madam"—Action to remove trustee for breach of trust—Action by 
residents of the village where "madam" is situated—Interest of 
residents to maintain action under s. 639- of the Civil Procedure 
Code. 

The residents of a vil lage where a " m a d a m " is s i tuated h a v e a 
sufficient interest in the " madam " t o enable t h e m t o mainta in a n 
action (with the sanction of the Attorney-General), under section 
639 of the Civil Procedure Code, for removing a trustee for breach 
of trust and for the appointment of another. 

r j ~ 1 H E fac t s are se t o u t in t h e j u d g m e n t . 

Grenier, E.G. (w i th h i m Joseph), for t h e a p p e l l a n t s . — T h e r e i s n o 
ev idence t o show t h a t t h e de fendant h a d c o m m i t t e d a breach of 
t rus t . T h e order r e m o v i n g t h e d e f e n d a n t from his office as t r u s t e e 
i s wrong . T h e persons w h o c l a i m t h e lo t s i n d i spute are n o t before 
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1913. t h e Court. T h e Distr ict J u d g e should not h a v e adjudicated as t o 
Kandappu c. t h e ownersh ip of t h e s e lo t s w i t h o u t m a k i n g t h e c la imants parties. 

Segunatha Counsel c i ted MuttiahpiUai v. Sanmugam Chetty et al.1 

H. A. Jayewardene ( w i t h h i m Balasingham), for the respondent .— 
T h e defendant is unfit t o b e t rus tee , as h e has shown an anxie ty t o 
prove t h a t t h e lo t s in d i spute be long t o others and not t o t h e 
" m a d a m " A n act ion h a s t o b e brought against t h e c la imants for 
t h e s e lo t s , a n d t h e present trustee cannot possibly b e t h e plaintiff 
in t h a t case . 

[Pereira J . — W h a t interest h a v e you t o mainta in this ac t ion?] 
T h e plaintiffs are t h e d e s c e n d a n t s of t h e founder of t h e " m a d a m . " 
Moreover, t h e y are res idents of t h e vi l lage, and are as s u c h interes ted 
in a publ ic charitable trust as th i s . 

Counse l c i ted D . C. Jaffna, 3 , 6 8 6 . 2 

Cur. adv. vult. 
J u l y 16, 1913. PEREIEA J . — 

I n th i s case t h e plaintiffs, c la iming t o be persons interested in a 
certain trust created for publ ic charitable purposes , that i s t o say, a 
t rus t of w h i c h t h e subject is a " m a d a m " or halt ing p lace or rest-
h o u s e devoted t o t h e u s e of t h e publ ic , sue the defendant , w h o i s 
a d m i t t e d l y t h e trus tee , w i t h t h e consent of t h e Attorney-General 
obta ined under sect ion 6 3 9 of t h e Civil Procedure Code, complaining 
of a breach b y t h e de fendant of h i s trust . T h e defendant complains 
i n h i s answer t h a t t h e act ion is false and vexat ious , and h a s b e e n 
ins t i tuted against h i m " o u t of personal a n i m o s i t y . " The plaintiffs' 
interes t in t h e al leged trust o therwise t h a n as m e m b e r s of the 
general publ ie is of t h e v a g u e s t possible description, and I should 
l ike t o observe that , in t h e case of t h e s e al leged public trusts , there 
is a lways t h e suspic ion t h a t t h e plaintiffs, if private individuals , 
are a c t u a t e d , i n ins t i tu t ing legal proceedings, By m o t i v e s of self-
interest no l e s s perhaps t h a n t h e defendant in c la iming to cont inue 
as t r u s t e e ; and t h a t therefore it i s , in m y opinion, a lways desirable 
t h a t t h e Attorney-General himsel f should ins t i tu te inquiries and 
ini t iate proceedings in h i s o w n n a m e under t h e sect ion c i ted rather 
t h a n al low private individuals to do so, un le s s , of course, the ir 
c la im is , doubt less ly , hones t and bona fide. I n t h e present case the 
first plaintiff, w h e n h e entered the w i t n e s s box o n the day of trial , 
had m a n a g e d t o g ive himsel f t h e appearance of a S iv i te . As noted 
b y t h e Dis tr ic t J u d g e , h e h a d ash on h i s forehead and looked l ike 
a S iv i t e ; and h e c o m m e n c e d giving ev idence under affirmation. 
I n t h e course of t h e cross -examinat ion , however , it appeared t h a t , 
h e w a s a Christ ian, and h e w a s prompt ly m a d e t o tak e his oa th 
before cont inuing h i s ev idence . Al though a Christian, one of h i s 
grievances w a s t h a t t h e de fendant h a d o m i t t e d t o perform t h e 
'' puja '' ceremonies in connect ion w i t h t h e ' ' m a d a m , ' ' and that he h a d 

i (1910) 14 N. L. R. 15. 2 S. C G. Min., July 8, 1905. 
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fa i l ed t o perform t h e s e ceremonies for f ive or s i x years . B e t h a t 
a s i t m a y , t h e plaintiffs aver in t h e p la int t h a t t h e y bring th i s ac t ion 
a s " d e s c e n d a n t s of former t r u s t e e s " a n d res ident s of t h e v i l lage 

, Ondaat j imadam. A s e v i d e n c e of t h e former, t h e r e is on ly t h e bare 
s t a t e m e n t of t h e first plaintiff, a n d i t i s c lear t h a t a m e r e c l a i m , 
e v e n t h o u g h it b e we l l founded , of be ing d e s c e n d a n t s of former 
t rus t ee s i s insufficient t o g ive t h e plaintiffs a s t a t u s in t h i s c a s e ; 
buii i t h a s b e e n argued t h a t t h e y h a v e a r ight t o bring t h i s ac t i on 
a s res idents of O n d a a t j i m a d a m ; i n o t h e r words , a s m e m b e r s of t h e 
genera l publ ic w h o , as s u c h , h a v e a n interes t in t h i s pub l i c char i table 
t rus t . F o l l o w i n g t h e pr inciples la id d o w n in t h e I n d i a n author i t ies 
avai lable ( s ee Thdckersey Denrag v. Herbhum- Nursery 1 a n d 
Chintaman v. Dondo Gonesh Dev I a m inc l ined t o th ink t h a t t h e 
plaintiffs, as res idents of t h e v i l lage where t h e " m a d a m " i s 
s i tua ted , h a v e a sufficient in teres t in t h e " m a d a m " t o enab le t h e m 
t o m a i n t a i n a n ac t ion l ike th i s . I n t h e la t ter c a s e c i t ed , in s p i t e 
o f t h e fact t h a t s ec t ion 539 of t h e I n d i a n Code o f Civil Procedure , 
w h i c h corresponded t o s e c t i o n 6 3 9 of our Code , required, as i t t h e n 
s tood , t h e qualif ication of a " d irec t i n t e r e s t , " and n o t m e r e l y a n 
" interes t " in t h e person su ing , i t w a s he ld t h a t t h e worshippers 
a n d d e v o t e e s l iv ing i n t h e v i l lage i n w h i c h a t e m p l e w a s s i t u a t e d 
w e r e ent i t led t o file a su i t c o m p l a i n i n g of a breach o f t rus t . 

T h e n e x t ques t ion t h a t n e e d b e cons idered in t h e case is w h e t h e r 
t h e de fendant h a s c o m m i t t e d a breach of h i s t rus t . I n t h i s con­
n e c t i o n i s s u e N o . 5 s e t s forth t h e a c t s a n d o m i s s i o n s rel ied o n b y 
t h e plaintiffs a s c o n s t i t u t i n g a breach of t r u s t . T h e y a r e : (1) T h a t 
t h e de fendant fai led t o m a i n t a i n t h e " m a d a m " in good order a n d 
cond i t i on ; (2) t h a t t h e de fendant fa i led t o carry o u t t h e o b j e c t of 
t h e char i ty ; a n d (3) t h a t t h e d e f e n d a n t appropriated t o h imse l f 
property belonging t o t h e charity . Of t h e first t h e r e i s n o t a t i t t l e 
of e v i d e n c e ; o n t h e contrary, there is o v e r w h e l m i n g e v i d e n c e l ed 
b y t h e de fendant t h a t s h o w s t h a t t h e d e f e n d a n t m a i n t a i n e d t h e 
" m a d a m " in exce l l ent order and condi t ion . T h e charge of fai lure 
t o carry o u t t h e objec t of t h e char i ty is m u c h t o o v a g u e . T h e p la in ­
tiffs h a v e n o t , t o m y m i n d , proved t h a t t h e d e f e n d a n t fa i led t o carry-
o u t t h e t rus t in a n y particular respect . A s regards misappropriat ion 
o f trust property a lso , there is no def inite or rel iable e v i d e n c e . 
W h a t h a s been s h o w n is t h a t certa in a l l o t m e n t s of l a n d said t o b e 
property be longing t o t h e " m a d a m " are in t h e pos se s s ion of third 
part i e s , w h o c l a i m t h e m b y right of prescr ipt ive posse s s ion . T h e 
d e f e n d a n t ' s rep ly t o t h i s i s t h a t t h e s e l o t s do n o t real ly be long t o 
t h e " m a d a m , " but t h a t on ly a n e x t e n t of 1\ acres of l a n d be longs t o 
i t , and t h a t t h e i n c o m e of t h i s e x t e n t of l a n d h a s b e e n s p e n t for t h e 
purposes of t h e " m a d a m . " T h e Di s t r i c t J u d g e h a s , however , he ld 
t h a t t h e a l l o t m e n t s of l a n d referred t o above as be ing in pos se s s ion 
of third part ies are real ly and tru ly t h e property of t h e " m a d a m , " 

1 1 . L. B . 8 Bom. 432. a j . 1 S B o n l i e i 2 -
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ENNIS J . — I ent ire ly agree. 
Varied. 

• 

i B. C. 0. Min., July 8,1906. 

and there i s certainly reason t o th ink t h a t a n earnest effort might 
we l l b e m a d e t o retrieve t h e s e lo t s . F r o m t h e defendant ' s a t t i tude 
in th i s case , however , it i s clear t h a t h e is the . l eas t qualified person 
t o m a k e s u c h a n effort. I n th i s v i e w I think i t wi l l be t o t h e interest*, 
of those in tended t o b e benef i ted b y t h e charity t h a t t h e defendant 
should cease t o b e t rus tee . A t t h e s a m e t i m e I do not th ink that 
t h e second plaintiff h a s s h o w n himsel f t o b e t h e right m a n to be 
appointed trus tee . I think w e should m a k e an order i n th i s case 
o n t h e l ines of t h e order m a d e b y th i s Court in a s imilar case before, 
n a m e l y , case N o . 3 ,686 of t h e Distr ict Court of Jaf fna. 1 Fol lowing 
t h e order i n t h a t case , I would s e t aside t h e judgment appealed 
from, and direct t h e Dis tr ic t J u d g e t o place t h e " m a d a m " wi th 
all property belonging and appertaining t o it , no t necessari ly 
speci fy ing t h e s a m e in h i s order, under t h e m a n a g e m e n t of t h e 
G o v e r n m e n t A g e n t of t h e Province , if t h a t officer is wil l ing 
t o undertake t h e trust , or under t h e m a n a g e m e n t of s u c h other 
publ ic officer or other person as m a y be wil l ing and, in t h e opinion 
of t h e Dis tr ic t J u d g e , fit t o undertake t h e trust , w i t h power t o apply 
t h e i n c o m e of t h e lands t o t h e m a n a g e m e n t and upkeep of t h e 
property; t h e surplus , if any , t o b e he ld by h i m as a fund t o abide 
t h e further orders of t h e Distr ict Court. I would l e t each party 
bear h i s o w n cos t s in bo th Courts . 


