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1971  Present: G . P . A . S ilv a , S .P .J ., and W ija y a fi la k e , J .

P .  A .  S I L V A  a n d  2  o th ers , A p p e lla n ts ,  and R .  J . G . D E  M E L , R e s p o n d e n t  

S. C. 7JjGS {Inly.)— D . C. Vanadium, 453/T

Administration of estates— Will— Clause purporting to deal with residuary estate—  

Construction when such clause contains also provisions Jor certain special 
bequests—Judicial settlement o j accounts—Bcsiduary estate— Its liability to 
be utilised firstly for payment of the debts and liabilities of the estate— Buie of 
abatement.

Where a clause of a Will purports to deal with the rest and residue o f the 
movable and immovable property o f tho testator but in fact makes a number 
o f specific bequests (in addition to certain specific bequests already made in 
the earlier clauses o f tho Will), tho residue would bo the property remaining 
after the specific bequests mentioned in the clause are eliminated.

Where a Will is silent as to the proper destination of certain liquid assets 
o f the testator’s estate, such residue should bo utilised in tho first instance for 
the payment of testamentary expenses, debts, funeral expenses and estate 
duty. Where there are outstanding debts and other liabilities o f  tho estate 
to be met, it would be wrong to distribute such residue among tho heirs os 
on intestacy with a direction that tho debts and liabilities of the estate should 
be met pro rata by the heirs in proportion to tho valuo of the interest o f each 
o f them in tho estate. “  Such a procedure will necessarily have tho effect of 
abating specific or even general legacies before the abatement of tho residue 
o f liquid assets and will conflict with tho legal principles bearing on the 
question.”

A . P P E A L  fro m  an  o r d e r  o f  t h e  D is t r ic t  C ou rt, P a n a d u ra .

0 . Ranganathan, Q .C ., w it h  S. Skarvananda, S. Ambalavanar,
T . Thuraiappa a n d  K . Kanagaratnam, fo r  th e  1st a n d  2 n d  re s p o n d e n ts -  

a p p e lla n ts .

S. Nadesan, Q.C., w ith  J. V. I f .  Fernando a n d  V. Jegasothy, f o r  th e
2 n d  resp on d en t-resp on d en t.

Cur. adv. vult.

F e b r u a r y  1 2 ,1 9 7 1 . G . P .  A .  S il v a , S .P .J .—

W h e n  th e  1st a n d  2 n d  re sp o n d e n ts -a p p e lla n ts , b e in g  t w o  o f  th e  
e x e cu to r s  o f  th e  L a s t  W il l  o f  th e  d ecea sed , su b m itte d  th e ir  a c c o u n t s  
f o r  a  ju d ic ia l s e t t le m e n t o f  a c c o u n t s  in  th is  case, th e  2 n d  r e s p o n d e n t -  
re sp o n d e n t to  th is  a p p e a l f i le d  ce rta in  o b je c t io n s  to  th e  s t a t e m e n t  o f
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a cco u n ts . O n  th e  d a te  o f  in q u iry  in to  th ese  o b je c t io n s ,  h o w e v e r , th e  

re sp o n d e n t a c c e p t e d  th e  s ta te m e n t  o f  a c c o u n ts  s u b je c t  t o  ce rta in  

m o d ifica tio n s . T h e  a c c e p ta n c e  o f  th is  s ta te m e n t  r e su lte d  in  th e  in q u ir y  

be in g  c o n fin e d  t o  a  c o n t e s t  as t o  th e  p r o p e r  d e s t in a t io n  o f  c e r ta in  liq u id  

assets a g g re g a t in g  t o  E s .  6 1 1 .4 3 S /- rega rd in g  w h ic h  th e  L a s t  W ill  M as 

silen t. T h e  le a rn e d  D is t r ic t  J u d g e  h e ld  th a t  th e  sa id  su m  s h o u ld  d e v o lv e  

in  e q u a l sh ares  o n  a ll th e  fo u r  h e irs  as o n  in te s ta c y  a n d  th a t  th e  d e b ts  

a n d  lia b ilit ie s  o f  th e  e s ta te  sh o u ld  b e  m et pro rata b y  th e  fo u r  ben e fic ia r ies  

in  p r o p o r t io n  t o  th e  v a lu e  o f  th e  in te re s t o f  e a ch  in  th e  sa id  e sta te . H e  

h e ld  fu rth e r  t h a t  th e  c o m p u ta t io n  o f  th o  v a lu e  o f  e a ch  sh are  u -ould  

b e  o n  th e  ba sis  o f  th e  d iv is io n  o f  th e  sa id  su m  o f  R s . 6 1 1 ,4 3 S /-  e q u a lly  

a m o n g  th e  fo u r  h e irs . T h e  p re se n t a p p ea l is a g a in s t  th is  o r d e r  o f  th e 

D is t r ic t  J u d g e .

T h e  lim ite d  q u e s t io n  w h ich  has to  be  d e c id e d  in  th is  a p p e a l th ere fo re  

is w h eth er  th e  sa id  liq u id  assets o f  th e  e s ta te  o f  th e  te s ta to r  a m o u n tin g  

t o  R s . G 11 ,43S /- s h o u ld  b e  d is tr ib u te d  a m o n g  th e  h e irs  a s  o n  in te s ta c y  o r  

w h eth er  th e y  s h o u ld  b e  u tilise d  fo r  th e  p a y m e n t  o f  te s ta m e n ta r y  ex p en ses , 

d e b ts , fu n era l e x p e n s e s  a n d  es ta te  d u ty . T h e  c o n t e n t io n  o f  t h e a p p e lla n t 

s th a t  th e y  s h o u ld  b e  u tilise d  in  th e first in sta n ce  to  m e e t  th e  te s ta m e n ta ry  

ex p en ses a n d  d e b ts , e t c . ,  w h ile  th e co n te n t io n  o f  th e  re sp o n d e n ts  is th a t  

th e y  sh o u ld  b e  d is tr ib u te d  a m o n g  th e  h eirs as o n  in te s ta c y . T h e  an sw er 
to  th is  q u e st io n  d e p e n d s  on tire fu rth e r  q u e st io n  a s  t o  w h a t  fo r m s  th e  
real a n d  su b s ta n t ia l r e s id u a ry  esta te  in  term s o f  th e  L a s t  W il l  le f t  b y  th e  

te s ta to r  in  th is  ca se . T h e  a sce rta in m e n t o f  th o  a c tu a l  re s id u e  th ere fo re  

assu m es co n s id e r a b le  im p o rta n ce .

O n a perusal o f the Last Will it Mould appear that, after the usual 
preliminary clauses, the testator has by clauses 4, 5, 6, 7 and S made 
certain specific bequests to some o f his children either directly or on 
the happening of certain events. By clause 9 he purported to bequeath 
to his trustees named in clause 2 of the Will uliat may’' be described briefly 
as all the rest and residue of his movable and immovable property', 
enjoining them however to administer and dispose o f them in the manner 
indicated later on. Although it M ould appear ex facie that the specific 
bequests o f the testator arc contained in clauses 4 to 8 and all the rest 
of the testator’s properties formed the residue, a closer examination of 
clause 9 shows that a number of specific bequests has been made in that 
clause. The directions given in this clause have elevated the bequests 
embodied therein to the category of specific bequests. This fact becomes 
apparent if one poses the question n'hcther the trustees, to M'hom M'hat 
is referred to as the residue M as devised by this clause, could have refrained 
from carrying out either the directions to convey the properties mentioned 
therein to the respective legatees or any of the other directions. On 

tht3 construction o f the Will, Mhich Me feel convinced is the reasonable 
construction, M'hat is described in the Will as the rest and residue of
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th e  e s ta te  cea ses  t o  fo r m  th e  a ctu a l res id u e  f o r  th e  p u rp o s e  o f  d e c id in g  
th e  q u e s t io n  w h ich  w as in  issue a t  th e  in q u ir y  w h ich  re su lte d  in th is  
a p p e a l. T h e  re s id u e  fo r  th is  p u rp o se  w o u ld  b e  th e  a m o u n t  w h ich  w a s 
a d m it t e d ly  n o t  d e a lt  w ith  b y  th e  te s ta to r , n a m e ly , th e  sum  o f  R s . 6 1 1 ,4 3 8 .

T h e  m a in  rea son  w h y  th e  te s ta to r  c h o se  t o  v e s t  w h a t  h e  d e s c r ib e d  as 
th e  re s id u e  in  th e  tru stees  in  c lau se  9 seem s t o  b e  to  p r o t e c t  th e  in te r e s ts  
o f  th e  s u b s ta n t ia l ben e fic ia r ie s  u n d er  th is  c la u se , n a m e ly , th e  t w o  m in o r  
c h ild re n , t o  w h o m  th e  tru stees  w ere  d ir e c te d  to  c o n v e y  a  n u m b e r  o f  
la rg e  a n d  v a lu a b le  p rop ertie s . H a d  th ese  ch ild re n  a t ta in e d  th e  a g e  o f  
d is c r e t io n  th e  p r o p e rt ie s  g iv e n  to  th em  w o u ld  n o  d o u b t  h a v e  been  d e v ise d  
in  th e  sa m e  w a y  as th o se  en u m era ted  in c la u ses  4  to  S a s  sp e c ific  le g a c ie s . 
I  a m  fo r t i f ie d  in  th is  v ie w  b y  th e  w o rd in g  u se d  b y  th e  te s ta to r  in  c la u se  
3  o f  P a r t  F o u r  o f  th e  W ill  w h ere  h e e x p re s s ly  ta k es  a w a y  th e  p o w e r  o f  
th e  tru ste e s  t o  d e a l w ith  th e  p r o p e r ty  c a lle d  “  K u su rn  S ri ” , P a n a d u r a , 
d e v is e d  t o  h is  s o n .R a n j i t  o r  t o  d im in ish  th e  le g a c y  o f  R s . 1 0 0 ,0 0 0 /-  
g iv e n  to  h is  m in o r  d a u g h ter. T h ese  w o rd s  w o u ld  a p p ea r , i f  a t  a l l, t o  
ra ise  th e  s ta tu re  o f  th ese  beq u ests  ev en  b e y o n d  th a t  o f  th e  sp ecific  le g a c ie s  
e n u m e ra te d  in  c lau ses 4  to  8  o f  th e  W ill .  T h e re  w o u ld  th e r e fo r e  b e  
n o  ju s t if ic a t io n  to  tre a t  w h a t is v e s te d  in  th e  tru stees  b y  clause 9  a s  th e  
r e s id u a r y  e s ta te  o f  th e  d e cea sed  fo r  th e  p u rp o s e  o f  d e c id in g  th e  q u e st io n  
b e fo r e  us.

C o u n se l fo r  th e  a p p e lla n t c ite d  b e fo r e  u s  in  s u p p o r t  o f  h is  a r g u m e n t  
th e  ca se  o f  Malliya v. Ariyaralne 1 r e p o r te d  in  65 N . L . R .  145 . I n  a  
c h a r a c te r is t ic a lly  e ru d ite  an d  e x h a u s tiv e  ju d g m e n t  in  th is  ca se  B a s n a y a k e  
C .J . h a s  c o v e r e d  a  v e r y  w id e  fie ld  o f  law ' re la t in g  to  e x e cu to r s  a n d  
a d m in is t ra to r s  a p p lic a b le  to  C ey lon , th e ir  p o w e rs  a n d  d u ties  in  re g a rd  
t o  th e  p a y m e n t  o f  th e  te s ta to r ’s d e b ts , th e  sa le  b y  e x e c u to r s  o f  
p r o p e r t y  in  w h ich  m in ors  a re  in terested  a n d  su ch  o th e r  a llied  m a tte rs . 
I n  h is  m o s t  illu m in a tin g  ju d g m e n t , in  w h ic h  th e  p resen t C h ie f  J u s t ic e  
h a s  c o n c u r r e d , h e  h as tra ce d  th e  h is to r y  a n d  th e  scoj>e o f  th e  a p p lic a b ility  
o f  t h e  E n g lish  la w  o f  e x e cu to rs  in  th is  c o u n t r y  a n d  has set o u t  f o r  o u r  
g u id a n c e  a  n u m b e r  o f  ju d ic ia l p r o n o u n ce m e n ts  w h ich  sh o w  th e  p ro ce s s  
o f  ju d ic ia l  e v o lu t io n  o f  th e  la w  o f  e x e cu to rs . F ro m  th is  ju d g m e n t  w ith  
w h ic h  w e  are  in  resp ectfu l a g reem en t, e v e n  th o u g h  th e  q u e s t io n s  a t  
issu e  w e re  n o t  th e  sa m e as in  th e  in s ta n t  ca se , i t  is  p o ss ib le  t o  extract- 
s o m e  p r in c ip le s  w h ich  assist u s to  d e c id e  th e  qu estion  b e fo r e  u s .

T h e  la w  a p p lic a b le  t o  us in  th is  fie ld  b e in g  th e  E n g lish  la w , w e  h a v e  
n a tu r a lly  t o  co n s id e r  th e  p o s it io n  o f  th e  re s id u a ry  e sta te , v is -a -v is  th e  
sp e c if ic  o r  g en era l legacies u n d er  E n g lish  L a w  in  rega rd  to  th e  p a y m e n t  
o f  a n y  lia b ilit ie s  o f  th e e sta te . A s  w e  h a v e  p o in te d  o u t  earlier, s o m e  o f  
t h e  le g a c ie s  g iv e n  b y  c lau se  9 o f  th e  W il l  a re  in  th e  n a tu re  o f  s p e c if ic  
le g a c ie s  wrh ile  s o m e  o th ers  ca n  b e  co n s id e r e d  as  g en era l leg a c ies . E v e n  
th o u g h  th e  e x e cu to r s  a p p o in te d  b y  th e  L a s t  W il l  h a v e  b e e n  d ir e c te d  to-

1 {1962) 65 N. L. B. 145.
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d is tr ib u to  t h e  p r o p e r t ie s  in  a  certa in  w a y , th e  p r o p e r t ie s  in  qu estion  
•would b e  v e s te d  in  th e  le g a te e s  u p on  th e  d e a th  o f  th e  te s ta to r  s u b je c t  
o f  cou rse  t o  a n y  r e s tr ic t io n s  w h ich  arise  b y  o p e r a t io n  o f  la w  o r  in  te rm s 
o f  th o W ill .

T h e  p r in c ip lo  o f  E n g lish  la w  o n  th e s u b je c t  o f  A b a t e m e n t  as  ex p ressed  
b y  M u stoo  (E x e c u to r s  a n d  A d m in is tra to rs— 4 th  E d i t io n ,  p a g e  116) is 
th a t , i f  th e  a sse ts  a re  su ffic ie n t to  a n sw er th e  d e b t3  a n d  th e  sp ecific  
legacies, b u t  a r e  in su ffic ie n t  t o  m e e t th e  g en era l le g a c ie s , th e  la tte r  m u st, 
b e  re d u ce d . T h is  p ro ce s s  o f  red u ction , w h ich  is t e r m e d  a b a te m e n t, 
fo llo w s  a  c e r ta in  o r d e r . “  T h e  residu e m u st a lw a y s  b e  u sed  fo r  th o  
p u rp o se  o f  m a k in g  u p  a n y  d e fic ie n cy  in  th e  a m o u n t  a v a ila b le  fo r  d e b ts  
a n d  p r io r  le g a c ie s . N e x t  fo l lo w  th e  g en era l le g a c ie s  ; a n d  th en  th e  
sp ecific  le g a c ie s . T h e  ru le  o f  a b a te m e n t is  t h a t  a ll p r o p e r ty  n o t  
sp e c ifica lly  b e q u e a th e d  m u s t  b e  ex h a u s te d  b e fo r e  re co u rs e  is h a d  to  
p r o p e r ty  w h ich  is so  b e q u e a th e d  ” . A  s im ila r  v ie w  h a s  b een  e x p ressed  
in  W illia m s o n  E x e c u t o r s  a n d  A d m in istra to rs  in  th e  p a ssa g e s  c ite d  to  us 
b y  cou n se l f o r  th e  a p p e lla n t . T h is v ie w  o f  th e  m a tt e r  w h ich  w e  fe e l 
in clin ed  to  f o l l o w  c o m p e ls  113 to  th e conclusion th a t  th o  lea rn ed  D is t r ic t  
J u d g e  w as in  e r ro r  in  h o ld in g  th a t  th e  liq u id  a sse ts  m u s t  b e  d is tr ib u te d  
a s  on  in te s ta c y  a n d  th a t  it  w o u ld  d e v o lv e  on  th e  f o u r  c lu ld re n  in  eq u a l 
shares. I f  o f  c o u rse  th e r e  w as a  resid u e  o f  u n d e v is e d  liq u id  assets 
w h ich  re m a in e d  a ft e r  p a y m e n t  o f  a ll th e  lia b ilit ie s  o f  th e  e sta te , th e  
general p r in c ip le  th a t  i t  w o u ld  d e v o lv e  on  th e  h e irs  as  o n  in te s ta c y  w o u ld  
b e  u n e x ce p t io n a b le . B u t  w h en  th ere w ere o u ts ta n d in g  d e b ts  a n d  o th e r  
lia b ilit ie s  o f  th e  e s ta te  t o  b e  m e t , it  w o u ld  in  o u r  o p in io n  be  w ro n g  
to  d is tr ib u te  su ch  re s id u e  a m o n g  th e heirs as o n  in te s ta c y  so  th a t  th e  
en tire  e s ta te  w ill b e  ch a rg e a b le  w ith  d e b ts  a n d  o t h e r  lia b ilit ie s . S u ch  
a  p ro ce d u re  w ill  n e ce s sa r ily  h a v e  th e e ffe c t  o f  a b a t in g  sp e c ific  o r  e v e n  
genera l leg a c ies  b e fo r e  th e  a b a te m e n t  o f  th e  r e s id u e  o f  liq u id  assets 
a n d  w ill c o n f l ic t  w ith  th e  le g a l p r in cip les  b ea r in g  o n  th e  q u estion . I n  
th e in sta n t ca se , i t  w ill a lso  m ilita te  a g a in st th e  g e n e r a l p r in cip le  th a t  
p rop erties  d e v is e d  to  m in ors  sh ou ld  n o t  be d im in is h e d  o r  a d v e r se ly  
a ffe c te d  u n less  n o  o th e r  fu n d s  are a v a ila b le  fo r  th e  p a y m e n t  o f  
lia b ilit ie s .

F or th e  re a so n s  s ta te d  a b o v e  w e se t as id e  th e  o r d e r  o f  th o  lea rn ed  
D is tr ic t  J u d g e  d a te d  2 9 th  M arch , 193S, a n d  h o ld  th a t  th e  e x e cu to r s  
a c te d  c o r r e c t ly  in  a p p ly in g  th e  sum  o f  E s . G 1 1 ,4 3 S /- fo r  th e  p a y m e n t  
o f  the d e b ts  a n d  te s ta m e n ta r y  ex p en ses o f  th e  d e c e a s e d  a n d  m a k e  o rd e r  
d ire c t in g  a ju d ic a l  s e t t le m e n t  o f  a c co u n ts  on  th a t  b a sis . T h e  case  w ill 
b e  fo rw a rd e d  t o  th e  D is t r ic t  C ourt fo r  th e  p u rp o s e  o f  c o m p ly in g  w ith  
th is  d ir e c t io n . T h e  a p p e lla n ts  a rc  en tit le d  to  th e ir  c o s ts  o f  th is  
a p p lica t io n  b e fo r e  th e  D is t r ic t  C ou rt as w ell a s  th e  c o s ts  o f  a p p ea l fr o m  
th e  2 n d  r e s p o n d e n t-re s p o n d e n t .

W ija yatelak JJ, J .— I agree.

Appeal allowed.


