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1942, Subject therefore to any other defences which proporiy arise on
the defendants’ appeal, the conveyance to the plaintiffs must prevail
over the later conveyarce of the same allotments of land in favour of the
first defendant, in April, 1947.

The appeal must now be listed for argument i the normal way hefore
a Bench of two Judges for the consideration of any etier (uestions of
law or fact which may ariso upon the petition of appeal.  The dvfendants
will in any event pay to the plaintiffs the costs of the argument before
the present Bench.

Duas S.P.J.—I agree.
PULLe J.—] agree.

Appead to by Listed in due couse.
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In oxecution ¥ aungy deerse eabored aeoist i dsfondant, the piainui’
saized the weges, dearaoss allowanco and penso wmotey of the dofondant. It
was ostablished tiot the defindunt was a [lead Kangany who did no manual
or physical woric of any kind «nd that his duty wus to supervise labourers
who did the manual work.

Held, (Gratioon J. dissonting), thab an estate kongany employed merely to
superviss s number of estute labourors is & * labouror ¥ within tho meaning
of seetion 218 (j) of the Civil Proceduro Code and that tho soizure was, therefore,
nut valid.

APPEAL from a judgment of the District Court, Kandy. This case
was referred to o Bench of three Judges owing to a difference of
opinion between the two Judges before whom it had been previously
listed. )

H. W. Tumbiah, with ;. T. Semarcwickreme and §. Sharvonanda,
for plaintiff appellant.—The question at issue is whether a kangany
who merely supervises labourers and does no manual or physical work
i8 himself a “Ilabourer ” within the meaning of section 218 (j) of the
Civil Procedure Code. The Fstate Labour Ordinance {Cap. 112) dofines
a ““labourer " for the purpose of that Ordinance. This definition cannot
be used for ascertaining the meaning of the word “ labourer ”* as used in
the Civil Procedure Code. One must look at section 218 of the Civil
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Procedure Code iteelf. In Girigoris v. The Locomotive Superintendent®
it was held that the wages due to a mechanic employed by the Ceylon
Government Railway was not cxempt from seizure as he was not a
“Iabourer . In Reddiar v. Abdul Latiff ¢ it was held that a lorry driver
was not a ‘‘labourer ” within the meaning of section 218 (j). In
Wickremeiunge v. Perera® a tramway conductor was held not to be a
“labourer . A labourer is one who does manual work. In Nagasamy
v. Hamid 4 it was held that the wages of a tindal iz not Liable to seizure.
That case is distinguishable bLecause the ecvidence showed that the
substantial work done by the tindal was loading, unloading and arrang-
ing cargo. The question in the prosent case is whether a person who
merely supervises labourers is himself a labourer. The trend of the
cases is that manual work, that is, actual physical labour, is of the cssence
of the work of a “labourer . The burden was on the defendant to
show that he came within the proviso to section 218, which should be
gtrictly construed-—Sarkar's Civil Procedure Code, Vol. III, p. 516.
As to the meaning of the word * labourer ” see Jechand Khusal v. Aba® ;
Riley v. Warden ® ; Qordon v. Jennings .

H. W. Juyewardene, for defendant respondent.—It is nat correct to
restrict the term ** labourer ' to those doing manual work only. Section
2 of the Service Contracts Ordinance (Cap. 59) definos the word ** servant ™
to include “ kanganies and ofker inboupess . Bection 3 of the Estate
Labour Ordinance (Cap. 112) defines  labourer ” to mean ** any labourer
and kangany (commonly known as Indian coolies) whose name is borne
on an estato register”. See Nicol v. Kandasgmi® and Burrow's Words
and Phrases Vol. TII, p. 202. Statutes in part materia should he
interpreted alike—Beal’s Cardinal Rules of Interpretation, p. 402.

H. W. Tambiah, in reply.—The Service Contracts Ordinance and the
Estate Labour Ordinance are not in pari maderia with the Civil Procedure
Code. The decision in Nicol v. Kandasami (supra) cannot be used to
interpret section 218 (j) of the Civil Procedure Code—Macbeith & Co. v.
Chislett ®.

Cur. adv. vult.
May 26, 1950. Duas S.P.J.—

The plaintiff appellant obtained judgment against the defendant-
respondent for & sum of Rs. 1,147-50 on a promissory note and issued
writ. Under that writ the Fiscal seized the wages, dearness allowance
and pence money of the defendant in the hands of the latter’s employer.
The defendant claiming that he is a ** Iabourer " within the meaning of
section 218 (4) of the Civil Procedure Code successfully moved the Court
to have that seizure withdrawn. From that order the plaintiff appeals.

The appeal was first argued before my Brothers Nagalingam and
Gratinen ; but as they disagreed as to whether the defendant was a
“ labourer *, the question now comes before a Bench of three J udges.

1 {1912y 15 N. L. BR. 117. 5 (1880} & Dom. 132,

3 (1928) 30 N. L. R. 95. 8 (18(5) "er A9 at p. 68.
3 (1939} 41 N. L. B. 95, 7 (1882) 9 .). B. D. Ja.
A (19142) {3 N. L. R. 525 s(1906)1 . C.D. 38,
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In the caption to the plaint and answer the defendant is deserihed as
" Bamimatte K. P. Kelovitotem, Hatton ™. In the promissory note
dated 1947, on which the defendant was sued, he has signed as Sami-
muttu K.P. I presume “ K. P.” means kanakapulle . i.»., 2 man
who keeps accounts, At the inquiry beld by the District Judge the
witness Paul Raj, a clerk on the estate where the defendant is employed,
stated that though the defendant was formerly a * kanakapulle ”, e
was since 1948 the “ Head Kangany " of the cstate, and is described as
such in the estate register D1. Ho fursher stated that head Langanies
have a numker of labourers under them, and that the duty of a head
kangany is to supervise labourers whe do the manuat work, For this
work the head kangany is entitled to draw what is called ** pence money .
No contrary evidence having been led, we must tako it as established
that the defendant does no manual or physical labour of any kind,
and that his daties are purely supervisory. The question is whether
such a pereon can be described as being a  Jabourer ” within the meaning
of section 218 (5) of the Civil Procedure Code 7

Section 218 provides that in the execution of a money decree, the
judgment creditor may seize and sell and realize in money im the hands of
the Fiscal ““except as hereinafter mentioned ” all saleable property,
movablo or immovable, belonging to the judgment-debtor, or over
whieh or the profits of which the judgment-debtor has a disposing power
&e.”;  provided that the following shall not be liable to such seizure or
sale, namely (inter aliz) . —

(7} The wages of labourers and domestic servants.

The Civil Procedure Code contains no definitiou of the word “ labourer .
According to Webster's Dictionary, “ A Labourer ” is one who does
physical tabour; one who works at & toilsome occupation, especially a
person who does work that requires strength rather than skill, as dis-
tiiguished from artisans and from the professional clagses. The Concise
Cxford Dictionary says that a “labourer  is one who does for wages
work which requires strength and patience rathor than skill or training.
In “ Words and Phrases J ydicially Defined  there occurs the following
passage : * What degree of skill is suffieicnt to raise a menual worker
out of the labouring class is n question apon which widely varying
opinions may be, and frequently arc held .

There are decided cases under section 218 ( 7) where this Court has
vonsidured  whether persons employed i certain occuputions are
** labourers "—but they do not help us to solve the problem whether a
" kangany ' is'a labourer.

In Girigoris n. ke Locomoiive Superintendent’ o mechanic employed
on daily wages by the Ceylon Government Railway was held not to be a
“labourer ” within the raeaning of section 218 (4). Wood Renton J. referred
to the case of Jechand Khusal v. Aba® where Melville J. said that persons
are ** labourers "’ who carn their daily bread by personal manual labour,
or in ocenpations which require little or no art, skill, or previous oducation.
In Reddiar v. Abdul Latiff® it was held that o lorry driver was not a

V(I8I2) IS N.L. R 117, % {1886) 5 Bom. 132.
% (1928) 3¢ N, L. R. 95.
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‘ labourer ”” within the meaning of section 218 (7). Drieberg J. said :
“ A lorry driver whose occupation needs previous training, some degree
of skill, and is not manual in the strict senso of the word, is not a
‘ labourer ' within the meaning of scction 218 (j) of the Civii Procedure
Code . In Wickramatunge v. Perera? de Kretscr .J. held that a tramway

conductor was not a “ labourer ”. He said that in appointing tramway
conductors the employer looks to their character and honesty, and that
it was clear from the deseription of the work done by such persons that
they do not come within the moaning which one naturally and ordinarily
attaches to the word ““labourer ”. In Negasamyv. Hamid* the defendant
was the tindel of a boat. Ho was the chief man of the crew, whom he
engaged. The work of the crew was to load and unload cargoes. The
defondant allotted the work to be done by the crow, and he himself
worked with them in the tusk of loading and unloading, Soertsz J, held
that on these facts the defendant was o ** labourer » within the meaning
of section 218 (7). “ Thefact that the respondent is called the tindul, that ho
deals directly with the employing firm, that he is respomsible to the
harbour authorities for the observanco of the port regulations and things
like that, do net in any way alleviato the burden of his manual labour.
They may, perhaps, give him a ocertain standing in his littlo world of
labourers by putiing him in the position of primus fnfer pares; but the
crucial fact—the fact whereby there hangs the tale, is that the
respondent takes, more or less, an equal hand with others in loading,
unloading and arranging cargo, which is their substantial business .

Had the matter ended here, one wounld be inclined to hold on the
evidence before the Court that a “ kangany ” whose work was purely
supervisory, and involved no physical or manual labour of any kind,
could not bo called a “labourer”. I am, however, of opinion that there
is another approach to this problem.

Ordinance No. 11 of 1865 is described as *‘ An Ordinance to consolidate
and amend the law rclating to Servants, Labourers, and Journcymen
Artificors under contracts for hire and service ’. That Ordinance, and
others which followed it, dealt with the relationship of master and
servant, principally from the point of view of penal consequences?,
but that Ordinance, nevertheless, still remains in the Statute Book
under the new name given to it by the Editor of the Revised Edition as
‘ The Service Contracts Ordinance * {Chapter 59) in Volume 2, page 109,
while the connected Ordinance No. 13 of 1889 under the name of *“ The
Estate Labour (Indien) Ordinance” (Chapter 112) has been relegated to
Volume 3, page 337, although section 2 of the latter Opdinance provides
that *“ This Ordinance shall, so far as is consistent with the tenor thereof,
be read and construed as one with the Service Contracts Ordinance ”.

Ordinance No. 11 of 1865 (Chapter 59) in 1ts present form gives statutory
offect to the contracts of service betwoen masters and servants in this
Island. By an amendment in 1912 (Chapter 60} the main Ordinance
was made applicable to * chauffeurs ” as if they were * domestic servants”.

Section 2 of Chapter 59 defines the word “ Servant ™ as follows : * The
word ‘ Servant ' shall, unless otherwise expressiy qualified, cxtend to and

1(1939) 41 N. L. R. 0. 2 (1942) 43 N. L. B, 525.
T Isaac Tambyah's Planters’ Leqal Manual, p. 1.
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include—menial, domestic, and other like servants, pioneors, kanganies,
and other labourers, whether cmployed in agricultural, road, railway,
or other liko work ™.

In Ferguson v. Olivera® a Full Bench of the Supreme Court in 1867
said : “ The interpretation clause is worded in such a manner that we
carmot apply to it the ordinary rule of making the special words ot the
commencement control all the general words that follow. Neither a
* pioncer* nor a ‘kangany’ is an “other like’ servant. Yet, both
pionoers and kanganies are cleatly included.  The teue meaning seems
to us to be that it includes all menial and domestic servants, and also all
out-door Iabourers, whether employed in a private family, or on agri-
culture, or on road, railway, or other like work. It also includes pieneers
and kanganies, and persons in vmployments gimilar to the employment
of pioneers and kanganies. The present defondant seems to us to be in
cmployment similar to that of a kangani. Ho is not o superintendent,
of work, in a position far superior to that of the labourers, but he is
like a kangani hound to accompany labourers, and to set them to work,
and to exact their full amount of labour, and to direct the manner in
which they perform their libour. Though not actually doing manual
labour himself, he is closely conneeted with those who o, and approaches
nearer to them than to his superior masters as to position "--per Creasy
0.J., Temple and Stewart JJ. In the late Mr. Iszac Tambyah’s book
previously cited, the position of a kangany under Chapter 59 is thus
summarised with reference to the case law *: “ As regards a kangany
his status has been esplained : be dependent on circumstances. Where
his name is on the estate check.roll, he receives advances of rice, resides
on the estate, supervises the work of coolics and had received head-
money as per cooly working per day—he is a labourer-—Horsfall +.
Juanis?; and it is enough if he receives head-money and supervises
coolies—Nicol v. Kandasamy 4, or even if he merely received head-
moncy. But a kangany, though ordinarily liable under Ordinance
No. 11 of 1865, has been held not to be a labourer, where he was credited
with head-money, but he received neither pay, nor rice, nor did any
work. A kangany who has no work to do and is not paid, may not be
put on to cooly work. Tt would seem that residence on the estate is not
necessary to fix a kangany with liability if his name is on the check-roll,
and he has a line and coolics to look after. He is @ labourer when he has
coolies whose work bo has to superintend, He is e labourer if he is paid
by the month though ho may also be & contractor. As a ule a kangany,
or head kangany, or kanakapulle under a monthly contract to do
agricultural werk, s @ labourer, if he has such work to do, to weigh
leaf, to keep check-rolis and to supervise the manual labour of others .

Therofore, a kangany whose duty it is merely to supervise the work
of the labour force and for which work he is paid head-money or pence
money would be a '* labourer ”* within the meaning of Ordinanee No, 11
of 1865 (Chapter 59).

Ordinance No. 13 of 1889 (Chapter 112), which is required by section 2
of that Ordinanoce to be read and construed as one with Ordinance Neo. 11

) (1867) Ram. 63-68 p. 288. 5 (1908) 3 A. C. R. App. ir.
_ * Planters’ Legal Manual, pp. 21-22. 4 (1906) 1. 8. . D. 38,
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of 1865 (Chapter 59) “s0 far as is consistent with the tenor thereof ),
by section 3 defines a * Jabourer to mean “ any labourcr and kangany
(eommonly knowr as Indian caolivs) whose name is borne on an estate
register, and includes the Muslims commonly known as Tulicans .
The District Judgein considering whether this defendant was g labourer "
imported the definition in seotion 3 of Chapter 112 into his judgment.
Counsa! for the appeltant has strenuously argoed that he erred in so doing,
and contends that he is not entitled to coustrue section 218(7) of the
Civil I’rocedure Coda by resorting to a definition contained in an entirely
differeng statutory enactment. He relied on the decision of th.: House
of Lords in the case of Macheth d: Co, v Chislett ', Tn that case it was
beld that in eonsidering whether a wan wa3 2 “seaman ” within the
meaning of the Employers Liability Act 1880, the definition of the
word “seaman ™ as used in Tho Merchant Shipping Act 1854 could
uot bo utilised. Lord Loroburn LC.osaid : “ Tt woul be a new terror
in tho construction of Acts of Parliament if wo wire required to fimit a
familiar word to an unnatural sense because, in some Aet which is not
incorporated or referred to, such an interpretation js given to it for the
purposes of that Act alone . In my view, with the greatest Tespect,
T think that case is distinguishable from the facts of the present case.
It is clear that long before Ordinance No. 11 of 1865 was cnasted, Ordj.
nunce No. 13 of 1858 had made kanganies liablo as * Jabourers » for
refusing to work®. The Legislature then by Ordinance No. 11 of 1865
amended and consolidated the luw relating o servants, labouvers and
journeymen artificers, and pionecrs and kenganies were classified as
“ labourers . Then came the Civil Procedure Code, No. 2 of 1889,
which by section 218 (7) oxempted from seizure the wages of labourers
and domestic sorvants. Tn the sami: year was enacted Ordinanco No, 13
of 1839 (Chapter 112} when the Legistature declared that o * tabourer
meant “ any labourer and kangani *. * An author rmusg be supposed
to be consisicnt with hiruself, andg, therefore, if in one place he has
expressed his mind clearly, it ought Lo be presumed that he is still of the
samo mind in another place, unless ji, clearly appears that he has changed
it. In this respect, the work of the Legislature is troated in the same
manner as that of any othor auther, and the language of overy enactment
must be construed as far ag Ppossible in aecordance with the termns of
svery other statute which it does 5ot inexpress terms modify or repeal " 3.
I am, therefore, of opinion, that the Legislature in section 218 (3) of the
Civil Procedure Code had in view the class of persons specially legisiated
for by Ordinance No, 1] of 1865 (Chapter 59). The Logislature in effoct
said :* The wages of * Inbourers * and domestic servants * as defined by
seetion 2 of Chapter 59, shall not be liable to seizuro under the writ of 5
judgment creditor . 1In the circumstances, I do not think it is improper
to ascertain the meaning of the term ** tabourer " a3 used in section 218 ( 7}
of the Civil Procedure Code by reference to the labour laws and the
cases decided thereunder.

For the reasons T have already given, the facts of this case indicate
that this defcndantvrespandent. is'a “labourer ”, 1 would, therefore,
affirm the order appealed against with costs.

YU%Ie) 19 L. J. K. B, 378. ? Bel. & VPand. p. 26,
? Maxwell 5th Ed., p. 163.
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Nagaringam J.—

1 have had the advantage of reading the judgment propared by my
brother Dias which so fully and exhaustively scts out the views I held
both at the original and second hearing of this appeal that it seems to
me to be entirely unnecessary to write out a scparate judgment. I was
pleasantly surprised te find that the point roferred to the Divisional
Bench had alrcady been determined by a Full Bench of this Court in the
cage of Ferguson v. Olivera! which ix eited in the judgment but
which was not brought, to our notive by Counsel at vithor the first or the
second argunacnt of this appeal. This Full Bench ease reflocts clearly
the opinion T had expressed at the first hearing of this appeal, and if
this case had been cited at the first hearing thero would have beea no
pecessity to have referred the appeal to a Divisional Bench.

GRATIAEN J.—

It is with very much regret that I find myself in disagreoment with my
brothers Dias and Nagalingam ir this case.

The defendant claims to be a “ labourer ” within the meaning of
Section 218 (j) of the Civil Procedure Code, and that his “ wages ™,
including “ pence money ', ure therefore exempt from seizure at the
instance of his judgment.creditors. Tho admitted evidence is that, at
the relevant date, he was employed as a Head Kangani on Harrington
Estate in Kotagala; and that in this capacity he was employed to
supervise a number of estate labourers. The manual work on the estate
was performed by the labourers themselves, his functions being of a
purely disciplinary character. In return for these services he received
from his employers a salary and “ dearness allowance ”. He was also
paid * pence money >’ which was calculated according to the number of
labourers in his gang who turned out in the field each day. T had
understood Mr. Jayawardene to concede that ‘ pence money '’ was in
any event not exempt from seizure.

The term “ labourer 7 is not defined in the Code. Nor is it defined
in analogous legislation either in England or in India. Section 218 (j)
was taken over in identical terms from the corresponding part of section
166 of the Indian Code of 1882 (now section 60 of 1908, where certain
words have becn added which are immaterial to this cage). The language
of the Indian Section substantially incorporates the provisions of the
Wages Abolition Aet, 1870, of England (33 and 34 Vie., Cap. 30, section 1)
whereby it is declared, without defining the term *' labourer ’, that ““ no
order for the attachment of the wages of any servant, labourcr or workman
shall be made by the Judge of any Court of Record or inferior Court .

Judges of this Court, in interpreting section 218 (j) in the past, have
invariably been guided by anthoritative rulings of the English and the
Indian Courts as to the scope of the analogous legislation to which I
have referred, and, indeed, these rulings have been substantially in-
corporated in the judicial pronouncements which my brother Dias has
reviewed in his judgment. I therefore regard it as settled by the carlier
precedents that the object of section 218 (j) is *‘ to protect persons who

1 (1867) Ram. 63-68, p. 286,
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are considered to be in a posilion in which they arc unable to protect
themselves . . . . and who might otherwise be prevented from
providing subsistence for their families "—GQordon v, Jennings ' - or, as
Baron Parke said in connection with a Truck Act which was designed to
achieve a sumewhat similar purpose, “ to protect sueh men as earn their
bread by the sweat of their brow, and who are for the most part an
unprovided class " —fiiley . Wardem®. For this reason, it has been
decided in India, following the English decisions, that, for the purposcs
of the Section in the Indiun Code corresponding to section 218 {j), tho
term ““ labourer " is restricted to persons * who carn their daily bread by
personal manual labour, or in occupations which requive little or no art, skill
or previous education . Jechand Khusal v. Aba3 There are cases
in which the neesssary attainment of some degreo of skill in the per.
formance of an employer’s duties has been held to be sufficient to
elevate even s manual worker from the category of *‘ labourers ” in the
prosent context ; similarly, persons whose employment involves gome
degree of physical exertion have nevertheless heen refused exemption
from attachment of their salary becauso their remuneration was paid
to them for performing duties substantially of a disciplinary character,
or functions which were based on the comfidence which the employer
reposed in fheir komesty. As against these instances (which are to be
found among the authorities cited by my brother Dias) not a single
judicial decision has been brought to our notice in which exemption
under section 218 (5) of our Code or under analogous legislation in other
countries was granted to any person who was not a * labourer ' in the
sense in which the word is popularly understeod. In my opinion,
this term is inappropriatc in such a context except to souwone who jg
engaged “in manuval work . . . . in some unskilled aperation »
(per Soertsz J. in Nagasemy v. Hamid %) or in some equally humble
oceupation which may not even involve physical exertion. That is the
interpretation I place upon the decision in Jechand Khusal v. 1ba .

For these reasons I respectfully agree with my brother Dias that (if
Section 218 (j) be construed apart from the application of some special
enactment which may be found to extend the general rule) a person whose
duties are purely of a disciplinery nature, involving no physical or
manual labour of any kind, is not entitled to be called & “ labourer ”
within the meaning of section 218 (5). Indeed, I would go further, and
Tefuse exemption under the section to any person whose duties may
te some extent involve physical labour but whose *' substantial business
involves responsibilities of a disciplinary character. That is, in my
opinion, the ratio decidendi of Soertsz J's ruling in Nagasamy v. Hamid 4.

Mr. Jayawardene invited us to adopt the argument that a person
engaged to supervise wnakilled labourers is himself a * labourer ” within
the meaning of section 218 {7), whereas a supervisor of skilled workmen
adnittedly falls outside the exempted class. This seems to me an
untenable proposition. One can conceive of circumstances in which
personal qualifications of & far superior nature are demanded in the
caso of a man employed to handle a large number of unskilled labourers

1(1882) 9 Q. B. D. 45. 3 (4380) 5 Hom. 132,
* (1848) 2 Exch. 59 at p. 68. 4 (1942) 43 N. L. R. 525.
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than would be necessary, for instance, in the case of a supervisor of
skilled “technicians who are well-disciplined and take pride in the quality
and output of their work.

It remains to consider the question in regard to which I am constrained
to dissent, with great respect, from the views expressed by my brothers
Dias and Nagalingam. As I understood tho argument of Mr. Jaya-
wardene, he submitted that even if a person who is paid for supervising
“ labourers ’ cannot as 4 gereral rule be regarded as a * labourer " for
the purposes of section 218 (j), a “kangani’ must necessarily fall within
that class by reason of certain statutory definitions which have been
given to the term * labourer ' in Legislative enactments other than the
Civil Procedure Code. Let me first examine this argument by reference
to the enactments relied on, and then consider the principles of
interpretation which seem to be applicable.

The Civil Procedure Code, in which section 218 (j) appears, was enaeted
ag Ordinance No. 2 of 1889. I have already stated that the term
“labourer ”’ is nowhcre defined in this Code. As far as I have been
able to ascortain, no definition of this yorm appeared (either generally
or for any special purposes) in any enactment which was on the Statute
Book at the time that the Code was passed by the Legislature. Ordinance
No. 5 of 1841 “for the better regulation of servants, labourers and
Journeymen artiticers under contracts of Hire and Service, and of their
employers "', Ordinance No. 13 of 1858 “ to amend and explain
Oidinance No. 5 of 1841, and Ordinance No. 20 of 1861 * relating to
contracts for the Hire and Service of Labourers in this Colony * had
all been previously repealed by the provisions of Ordinance No. 11 of
1865. Of these ropealod enactments, only the Ordinance of 1858 pur-
ported to define a ‘‘ Jabourer . It declared, *‘ in order to remove doubts
which kad arisen ”, that “in reading and interpreting Ordinance No. 5§
of 1841, the term ‘“labourer ” shall be taken to mean, include and apply
to every overseer of labourers commenly knownas . . . . Kangani”

Ordinance No. 11 of 1865 was ‘enacted “ to consolidate and amend
the Law relating to sorvants, Jabourcrs and journeymen artificers under
contracts for hire and service”. It now appears in the Statute Buok
under the designation * Service Contracts Ordinance ™ (Chepter 59) in &
form which happily no longer prescribes certain penalties (now regarded
a8 odious), to which “servants” and *labourers’ had been subjected
in former days. Be that as it may, no statutory definition has been
given to the term * labourer ” in this enactment. No doubt the generic
term ““ servant ' (as contrasted with * journeymen artificers ) is there
defined as extending to and inecluding * kanganies” for tho special
purposes of the Ordinance, and no doubt “‘ other lnbourers ™ are also
classified as “ servants ’ in the same connection, but I do not think that
this circumstance indicates an intention on the part of the Legislature
to lay down by implication a comprehensive efinition of a ** labourer
for purposes unconnected with the Ordinance. In Ferguson v. Olivieral
the Full Bench of this Court dealt with a crimina) charge aguinst a person
who was not & kangani but *“ whose employment was similar to that of

! (1867) Ramanathan's Reports, 288.
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onc”. The Court held that this person was a ‘' labourer ”' within the
meaning of the Ordinance hecause ‘* his status more closely approached
that of the manual workers whom he supervised than that of his superior
masters ™. I am not prepared to coneede that this test, which was no
doubt appropriate to the special case under consideration at the time
when the judgment was pronounced, can help us now in solving a problern
which arises under section 218 (j) of the Civil Procedure Code. 1 am not
bold enough to attempt a precisc assessment of a Langani’s present
status in comparison with that of his estate Superintendent on the one
hand and of his labourers on the other. Still more dangerous would
such an assessment be if it were intended to guide future generations.

The other legislative cnactment which was suggested to us as being
in pari materia with section 218 (j} of the Codo was the Estate Labour
{Indian) Ordinance (Chapter 112) which was introduced as Ordinance
No. 13 of 1889 *“ to amend the law relating to Indian Coolies employed
on Ceylon Estates™. In this Ordinance, both in its original as well as
its amended form, a “* Labourer " is defined *‘ for the purposes of this
Ordinance” (that is, for an expressly limited purpose) as meaning
“any labourer and Kangani . . . . whose name is borne on an
estale register ', and this term is further restricted by the interpretation
clause to *“ labourers *’ on cstates * of which ten aeres or more are actwally
cultivated V. 1 do not think it legitimate to extend this special meaning
of " labourer 7 beyond the limits of the Ordinance when we are called
upon to interpret a section in which the same word appears in another
Ordinance intended to achieve an entirely different end. I confess
that I derive little assistance in the present context from the judgment
in Nicolv. Kandasami! where Wendt J. held that a kangani was rightly
convicted and imprisoned for an alleged offence against section 7 (since
repealed) of Ordinance No. 13 of 1889.

The Civil Procedure Code (Chapter 86) was onacted carlier than
Chapier 112 but seems to have come into operation 2 few months later.
It is designed to regulate the procedure in Courts of Civil jurisdiction,
and the various exemptions contained in section 218 were introduced
in the public interest to curtail the rights of judgment-creditors against
cortain specified classes of judgment-debtors. The Service Contracts
Ordinance (Chapter §4) was introduced to regulate the relations of the
parties to ‘‘ contracts of hire and servien” of & certain kind. The
Estate Labour (Indian) Ordinance (Chapter 112} came into force to
secure a similar but nevertheless a special purpuse connected with the
affnirs of the larger agricultural holdings. In my opinion those latter
Ordinances cannot propetly be deemed to be in pari materia with section
218 (j) of the Civil Procedure Code 8o as to justify all three enactments
being *“taken and construed together as one system and as explanatory of
each other . (R. v. Loxdale?).

It seems to me that the term ‘““labourer ” in section 218 (j) must be
interpreted solely by reference to the purpose which that scction, as
explained by previous judgments of the Courts in England, India and

1 {1906} 1 8. C. D, 38. 197 E R 394,
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Ceylon, was intended to sexrve. The categories of ‘‘ labourer ” in this
contoxt cannot in my opinion either be limited or enlarged in the light of
what the term means in other Ordinances and for other purposes. Many
anomalies would result if it were otherwise. A * journeyman artificer
might well be regarded, I think, as & “labourer” under section 218 (j)
although he falls outside the definition of a * servant ” under the Service
Contracts Ordinance. Finally, it would be strange, indeddl, if a ' kangani
of an estate with over ten acres under cultivation were found to enjoy
greater immunity than a person performing similar functions for a lower
remuneration on a smaller estate which is excluded from the operation.
of the Estate Labour {Indian) Ordinance.

The conclusion at which I have arrived is that the defendant Las not
discharged the onus of establishing that he is a * labourer » within the
meaning and tho spirit of section 218 (j) of the Civil Procedure Code.
Heo cannot claim any spocial advantage over other judgment-debtors in
this connection by relying, simgpliciter, on the fact that he is an estate
“kangani”. It is a matter of common knowledge today that the
services performed by kangapies vary widcly from estate to cstate.
The question whether any of these persons is a *“ labourer ”* entitled to
claim exemption from attachment of his “* wages’ must in each case
be considered as a question of fact.

In my opinion the appeal should be allowed, but as the majority of
the Court have decided otherwise docroe must, of course, be entered in
terms of the judgment of my brother Dias.

Appeal dismissed,
e e e -
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This is an appeal from a judgment of the District Court of Tangalla
dismissing the plaintiff’s action for declaration of title to an allotment
of land on the ground that though the plaintiff may have the documentary
title to it the defendants have acquired a title by prescription to the
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