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M isd ire c t io n  o f  law — M isd ire c t io n  o f  fa ct n o  g ro u n d  o f  appea l— C ircu m sta n tia l  

e v id e n c e — D u ty  o f  J u d g e  to  d irec t th e  J u r y  o n  law  a p p lica b le— W h e r e  

th ere  is  n o  case to  g o  to  th e  ju r y — D u ty  o f  J u d g e  to d irec t a v e r d ic t  o f  

n o t  g u ilty — G ro u n d s  o f  appea l— F a ilu re  to  state  g ro u n d s  in  n o tice— 
C o u r t  o f  C r im in a l A p p e a l  O rd in a n ce , N o .  23 o f  1938, s. 4 (b).
A wrong direction as to the law, which obtains generally in the class of 

cases to which the particular case belongs, or as tp the law applicable t o  

the special facts of the case is a misdirection of law.
A mistake of fact or an omission to refer to some point in favour of the 

accused is not a misdirection of law but falls under “ any other ground 
within the meaning of section 4 (b) of the Court of Criminal Appeal 
Ordinance.

In a case resting upon circumstantial evidence the Judge should 
explain to the jury the main principles that should be followed in 
appreciating such evidence. But where the charge contains passages 
on which it is open to the jury to find an innocent as well as a guilty 
explanation in the circumstances proved, the charge cannot be said to be 
unfair or prejudicial to the accused.

Section 234 (1) of the Criminal Procedure Code imposes a duty on the 
Judge, if he considers there is no evidence to go to the jury that the 
accused committed the offence, to direct a verdict of “ not guilty 

The Court of Criminal Appeal will as a general rule refuse to entertain 
grounds not stated in the notice of appeal.

But where the appellant is without legal aid and has drawn his own 
notice the Court will not confine him to the grounds stated in the notice.

A P P E A L  from  a conviction fo r m urder at a trial held at K alu tara  in 

the W estern  Circuit. The grounds of appeal are as fo llow s : —

(1 ) A s  a matter of law  there w as no case to go to the jury.

(2) In dealing w ith a possible theory involving the guilt of the accused 
the learned Judge addressed these w ords to the ju ry , “ I cannot re fer to 
anything that he m ay have said to the Police because the law  prevents 

any reference being made to that ”, It is submitted that this is a m is­
direction in that the words used by  the Judge, having regard  to the  
context in which they w ere  used, suggest or tend to suggest to the ju ry  
that the accused had m ade a confession to the Police.

(3 ) In  the course of his charge the learned Judge said, “ the m urderer, 
whoever he m ay be, or others acting w ith  the m urderer had stabbed the  

wom an, laid out her body, placed it on a mat and p illow  in a decent 
manner, covered it w ith  a cloth, arranged her hands, placed flowers, 
placed a candle, locked the door and gone . . . .  w as it the accused 
or, w as it anyone else w ho did all this ? ” It is subm itted that this w as  

a misdirection in that it identifies the person w ho  locked the door w ith  the 
person who stabbed the wom an. H aving regard  to the fact that it w as
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the accused who unlocked the door for the Police to enter, it is subnutted 
that this misdirection was calculated to cause grave prejudice to the 
accused.

(4) In  dealing w ith  the admittely abnorm al behaviour of the accused 
in general, the Judge directed the ju ry  to consider whether such behaviour 
w ould  be sufficient to bring the accused within the exception created by  
section 77 of the Ceylon Penal Code, but failed to direct the attention of 
the ju ry  to the bearing of such abnormality on the question of the 
inferences to be drawn, w ith  reference to the alleged guilt of the accused, 
from  the conduct of the accused in relation to the incidents of the day in  
question. Referring to the possibility of the accused having dressed and 
laid out the body of the deceased, the learned Judge directed the ju ry  to 
consider whether the master of a house finding his servant stabbed, 
w ou ld  act in that way, without immediately informing the Police, 
im plying thereby that the ju ry  had to consider whether a man would  
norm ally act in that way, if the deceased had been killed by someone 
else. It is submitted that the failure to draw  the attention of the jury  
to the fact that the accused was abnormal in his general behaviour is a 
non-direction amounting in the circumstances to a misdirection.

(5) In  the absence of proof that the blood found on exhibits P  2 and 
P  3 w as human blood, or a tittle of evidence indicating it to be such, the 
Judge w as w rong in directing the ju ry  to regard it as an item of real 
evidence, which m ay be taken into account-by them.

H. V . P erera , K .C . (w ith  him M. T. de S. A m era sek ere . K .C.. S. A lles  
and N. M. de Silva ) , for the accused, appellant.— The furthest the evidence 
goes, is to indicate opportunity. This is insufficient. It does not 
exclude the possibility of a person other than the accused committing the 
act. If this is the case, the fact is not inconsistent with the hypothesis of 
innocence.

The evidence is to the effect that it w as the accused who unlocked the 
door for the Police to enter. The effect of the learned Judge’s charge to 
the ju ry  is to identify the person who unlocked the door with the 
m urderer. (Counsel cites the relevant passages.) This is a misdirection, 
and m oreover prejudicial to the accused.

Statements in the nature of confessions made by accused persons to 
the Police officers are inadmissible in evidence (v id e  section 25, Evidence 
O rd inance ). This is a w ell-know n rule of evidence and it is inconceivable 
that the ju ry  are unacquainted w ith this proposition, so that the learned 
Judge’s statement, “ I cannot refer to anything that he may have said to 
the Policfe because the law  prevents any reference being made to that ”, 
in  effect, suggests to the ju ry  that the accused m ade a confession to the 
Police. Statements of accused to the Police other than confessions are 
admissible. This is all the more reason w hy  the ju ry  might have inferred, 
that the statement of the accused to the Police was to the effect that he 

committed the offence.
The evidence indicates that the behaviour of the accused is abnormal. 

Assum ing that the body w as arranged by  the accused, this circumstance 
does not identify him as the murderer. Considering the feelings of the 
accused for the deceased it is not unnatural that he should have acted in 

this w ay , seeing the wom an murdered.
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There is no case to go to the jury . Section 234, Crim inal Procedure  
Code, provides that the Judge should direct the ju ry  to return a verdict o f  
not guilty when after the prosecution is closed the Judge considers that 
there is no evidence, that the accused committed the offence. Tak ing  
the case for the prosecution as a whole, one cannot say that a  prim a facie  
case is m ade out against the accused. This is a matter fo r the Judge to  
consider even though there is no submission from  Counsel fo r  the defence.

J. W . R. Ilangakoon , K .C ., A tto rn ey -G en era l  (w ith  him  E. H. T. 
G unasekera, C .C .), for the Crown.— Points 2 to 5 are not questions of lstw. 
They are questions of fact. According to section 4, sub-section ( b ) , o f the  
Court of Crim inal A ppea l Ordinance, No. 23 o f 1938, there is no right o f  
appeal on facts w ithout leave of Court. L eave  has not been  obtained 

here.
T aking the evidence adduced in the chse as a whole there is stringent 

proof of circumstances to support the charge against the appellant. In  
such cases the absence of an explanation from  the accused militates 
against him. (The Attorney-General here referred  to various items of 
events and circumstances and cited W ills ’ C ircum stantia l E v id en ce, -pages 
314-316, 7th ed .) The principles laid  dow n  in W ills  have been adopted  
here. See In sp ec tor  A ren d sly  v . W ilfred  P ie r is 1 and cases referred  to in 
D ias’ C rim inal P roced u re  C od e, V ol. I., p. 640.

W hether there is evidence to go to the ju ry  is a question of law  (see  
B en ja m en  P e a r s o n s) . A lthough  this point w as not raised by  Counsel at 
the trial there w as sufficient circumstantial evidence from  w h ich  the ju ry  
m ay legitim ately d raw  an inference adverse to the accused. (T h e  
Attorney-General here referred  to the evidence.) U nder such circum­
stances it is submitted tjhat the learned Judge could not have  

w ithdraw n the case from  the jury .
The mere presence of some expressions used by  the Judge in his charge  

which are open to criticism w ill not avail the appellant. The sum m ing  

up must be considered as a whole. The burden is on the appellant to 
show that notwithstanding the presence of some expression open to 

objection there has been some substantial m iscarriage of justice. Unless 

the appellant establishes this, the .Court w ill not interfere. See the 
judgm ent of the L o rd  Chief Justice in the case of D o d d s ’ .

Even w hen  the point of law  is a good one, w hich  the Court w ill g ive  

effect to, the Court m ay dismiss the appeal if no substantial m iscarriage  
has resulted. See the case of A llen * . On the question o f m iscarriage o f 
justice it is open to the Court to consider the w hole  of the evidence and  

even to admit fresh evidence. See R e x  v. A brah a m  G eo rg e  \ The  
Attorney-General referred  to the contents of a d iary  the entries in which  
had been ru led  out by  the Judge. N o  doubt it w as open to the prose­
cution to prove the handw riting of the accused. There is am ple proof that 

the document w as in his possession. H aving  regard  to the circumstances 
and the contents of the dairy it is submitted that .the m aterial is am ple  
to create the presumption that the appellant w as acquainted w ith  its 
contents. See P h ip son  on  E vid en ce, 5th  ed., p . 241.

l10 Ceylon Law  Weekly 122. 
* 1 Crim . A pp. Rep. 77.

3 1 Crim. A pp. Rep. 68. 
4 1 CHm. A pp. R ep. 19.

5 1  C r im .  App. R e p .  1 6 8 .
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The Judge is not bound to put fo rw ard  probable theories not advanced 
at the trial. See the case G eorge  Joseph  S m ith 1.

W here  circumstantial evidence has been less stringent convictions for  
the offence of m urder have been upheld. See R ob er tso n ' and Pakala  
N arayana S w am i v. K in g  E m p ero ra.

H. V . P erera , K .C ., in reply.— The cases cited by the Attorney-General 
are distinguishable. In  those cases, without an exception, certain incri­
m inating circumstances pointing to the guilt of the accused w ere definitely 
proved. In  this case all that one can say is that there was evidence o f  
opportunity. The distinction between suspicion and proof has been 
forcibly  brought out in Justice D arling’s charge to the ju ry  in Stein  
M orrison ’s Trial at p. 275 of the report in the N otable British Trial 
Series.

The burden of proof does not shift on to the accused unless and until 
some incriminating circumstances have been proved by  the prosecution. 
In  this case there is no case to go to the jury. See W illiam  W a lla ce *. 
The grounds on which the Court w ill hold that there has been a 
m iscarriage of justice are considered in C oh en  v. Batem an

Cur. adv. unit.
June 12, 1940. H oward C.J.—

Several points have arisen for consideration in the hearing of this appeal 
which is the first to be heard under the Court of Crim inal Appeal O rdi­
nance, No. 23 o f 1938. In  his notice of appeal the appellant relies on 
five grounds of appeal. The Attorney-General has taken the prelim inary  
objection that the last four grounds three of which complain of 
misdirection and one of non-direction by the Judge do not involve 
questions of law  and hence cannot be considered by this Court without 
the prior leave of the Court or upon the certificate of the Judge who tried  
the appellant granted under section 4 (b ) of the Ordinance. The line of 
demarcation between questions of law  and fact is a somewhat narrow  one 
and it is advisable that the principles on which this Court is to be guided 
in matters such as this should be clearly stated at the earliest opportunity 
after its establishment. Ordinance No. 23 of 1938 follows almost w ord  
fo r  w ord  the Im perial Crim inal Appeal Act, 1907, and hence it is expedient 
that our procedure in Ceylon should model itself on the decisions and 
practice of the English Court of Crim inal Appeal. In  England leave to 
appeal is considered to be necessary unless the misdirection alleged is 
clearly  misdirection as to the law . W here the misdirection consists of a  
w rong direction as to the law  in general which obtains in the class of cases 
to which the particular case belongs, or as to the law  which is applicable 
to the special facts of the case, the complaint clearly involves a question 
of law . A  mistake of the Judge as to fact, or an omission to refer to some 
point in favour of the accused, is not, however, a w rong decision of a point 
of law , but m erely comes w ithin the very w ide words “ any other ground ” 
in section 4 (b ) .  In  this connection I  w ou ld  refer to the judgment of 
Channell J. in R. v. C oh en  and B a tem a n *. App ly ing the principles I have

1 11 Crim. A pp. Rep. at p . 238. 4 23 Grim. App. Rep. 32.
2 9 Grim. A pp. Rep. 189. 5 2 Grim. A pp. Rep. 197.
0 (1939) 1 All. Ey. Rep. 396. * 2 Crim. A pp. Rep. 207.
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formulated, w e  are of opinion that grounds 3, 4 and 5 cannot be regarded  
as involving questions of law . The suggestion in ground 5 that the 
learned Judge w as w rong in directing the ju ry  to regard the finding o f the 
blood as real evidence is a complaint w ith regard to a misdirection as to 
a fac t  Ground 4 is an alleged omission to refer to some point in favour  
of the appellant. Ground 3 is an alleged misstatement of the evidence. 
"We are of opinion that ground 2 must h e  regarded as involving a question  
o f law  inasmuch as the phraseology employed by  the Judge if  construed 
as contended for in the grounds o f appeal had the effect o f bringing to the 
notice o f the ju ry  the fact that the appellant had m ade a confession. 
Apply ing therefore the strict letter of the law , grounds 3, 4 and 5 w ere  not 
properly before the Court. In  view , however, o f the uncertainty w ith  
regard to w hat is a question involving a point o f law  w e  have decided in  
m aking our decision on the appeal to take these grounds into consideration.

W e  do not consider that ground 3 bears the construction placed upon  
•it by  Counsel fo r the appellant. Read w ith  the rest of the context it 
cannot be said that the learned Judge told the ju ry  that one person must 
have done a ll of these acts. H e is putting before the ju ry  various hypo­
theses. The words that fo llow  the passage of which complaint is m ade  
indicate that the person w ho locked the door, that is to say the appellant, 
m ay not have been the murderer.

Ground 4 raises a matter of small importance. It is true that w ith  
regard  to the laying out of the body the learned Judge did not particularly  
refer "to the abnorm ality of the appellant. O n  the other hand a large  
part o f the summing-up is devoted to a consideration as to w hether he  
w as of sound mind. It cannot be contended, therefore, that such 
abnorm ality would not be present in the m inds of the ju ry  w hen  they  
w ere  considering this and every aspect of the case.

W ith  regard to ground 5 it might have been better i f  the learned Judge  
had inform ed the ju ry  that there w as no evidence that the blood w as  
hum an blood. O n  the other hand they w ere w arned  that it might be any  
other kind o f blood and the matter w as left fo r them to decide. W e  do 
not consider the appellant w as prejudiced by this passage.

The point made w ith  regard  to ground 2 is that the reference to the 
statement m ade by  the appellant to the Police w ou ld  inevitably lead the 
ju ry  to think that the appellant had m ade a confession. T he  policeman  

to whom  the statement had been m ade by  his omission to relate in his 
evidence w hat the appellant said to him m ight w ith  equal force be said to 
have brought to the notice o f the ju iy  that the appellant had m ade a 
confession. M oreover, ju rym en  are not so w e ll versed in legal procedure  
as to infer from  the words used by  the learned Judge that a confession 
had  been made. Jurym en know  that the law  form ulates various rules 
w ith  regard  to the admission o f evidence. They are not, however, fu lly  
acquainted w ith  such rules and in these circumstances it does not fo llow  
that the phraseology o f the Judge suggested to their minds a  confession.

To sum up w e  are o f opinion fo r  the reasons I  have stated that there is 
no real substance in grounds 2, 3 ,4  and 5.

The m ain case fo r  the appellant w as based on the ground that as a  
m atter o f law  there w as  no case to go to the jury . In  connection w ith  
this ground M r. Perera. asked us to g ive  consideration to an alternative
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ground not mentioned in the notice of appeal, namely, that the learned  
Judge omitted to explain to the ju ry  the main principles to be followed  
in appreciating circumstantial evidence and, in particular, to point out to 
them that before they could convict, they must be satisfied that the 
incriminating facts must be incompatible w ith  the innocence of the 
accused and incapable o f explanation upon any other reasonable hypo­
thesis than that of his .guilt. This alternative ground of appeal is 
intimately connected w ith  ground 1 and, in these circumstances, w e  have 
given it consideration although it is not raised in the notice of appeal. 
Generally  speaking this Court w ill refuse to give effect to grounds not 
stated in the notice, but when  the appellants is without means to procure 
legal aid and has draw n his own notice, the Court w ill not as a rule confine 
him  to the grounds stated in his notice.

Counsel for the appellant contends that although no submission was 
m ade by  Counsel for the accused at the close of the case for the prosecution 
the Judge should at this stage "have directed the ju ry  to return a verdict of 
“ not guilty ”. It w as argued that section 234 (1) of' the Crim inal 
Procedure Code imposes this duty on the Judge if he considers that there 
is no evidence to go to the ju ry  that the accused committed the offence. 
The English law  is somewhat different. In R e x  v. A braham  G eorge  , it 
w as held that at the close of the case for the prosecution a judge is not, 
in law , bound to w ithdraw  the case from  the ju ry  if  tne point is not 
submitted to him. I f  prisoner elects to go on, the Court w ill look at the 
case as a whole. It is, therefore, m aterial at this stage to consider whether 
there w as any evidence that the appellant committed the offence. In 
this connection the fo llow ing facts have bden established. The deceased 
w as a young g irl introduced Into his house toy the appellant ostensibly as 
a cook. There w as at that time another girl called Pody Nona who aiso 
lived in the house and assisted in the cooking. About three weeks before  
the death of the deceased the girl Pody Nona left the appellant’s house. 
There w as evidence that the appellant regarded the deceasd from  another 
aspect than that of a servant. The witness Bastian Senanayake has 
testified that the appellant informed him that the deceased had bolted 
because he held her breasts. There is evidence that the appellant was  
jealous of the attentions that he thought the deceased was receiving from  
other men. It was established that at the time when the deceased met 
w ith  her death she w as liv ing alone w ith  the appellant in the latter’s 
house. She w as last seen alive by Charles, the carter, at the appellant’s 
house at 7 a .m . on the morning of June 23, the day before the murder. 
On this occasion the appellant told Charles apparently in the presence of 
the deceased that the latter w as a wom an of bad character and asked her 
to leave the house. He also asked Charles to advise the deceased and 
Charles told her to live  w e ll according to the instructions of her master. 
Charles on that day took the accused to A lutgam a in his cart and brought 
him back to his home about 5.30 p .m . He did not see the deceased on 
his return. On the fo llow ing day about 6.30 p .m . Charles w as driving the 
cart about quarter m ile from  the appelant’s house when he met the 
appellant. The latter got into the cart and was driven to A lutgam a Police 
Station. D uring the drive the appellant made no mention to Charles of

1 1 Cr. App. Rep. 168.
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the> death o f the deceased. A t  the Police Station the appellant m ade a  
statement in consequence of which Sub-Inspector Ratnarajah  w ent w ith  
the appellant to his house. The appellant opened the door w ith  a key  
which he had in his pocket. A l l  the doors and w indow s w ere  closed. In  
a room the Inspector saw the body o f the deceased covered w ith  a cloth 
laid on a  mat w ith  the head resting on a p illow . She w as dressed in a  
white jacket and a white cloth w hich  w ere  soaked w ith  blood. H er hands 
w ere  placed on her chest clasped together w ith  a bunch of orchids placed  

in her hand- A  candle fixed in a  bottle w as burning at the time. A  knife  
covered w ith  blood stains and identified as having previously been in the 
possession o f the appellant w as on the p illow . The deceased’s hair w as  
cropped short. The appellant told the Inspector that the hair cut from  
the w om an’s head w ou ld  be in the shed. The Inspector w ent to the shed 
and found the hair there. The appellant also took from  the bed some 
clothes— exhibits P  2 and P  3— which w e re  identified by  the dhoby as 
belonging to the appellant. These clothes had blood stains on them. It 
w as not, however, established that it w as hum an blood. The Inspector 
then took the appellant to the Police Station, searched him and found a 
diary in one o f his pockets. Inside the d iary  w as a G a lle  Gym khana C lub  
sweep ticket the n om  de p lu m e  being “ L ily  ”, one of the names o f the  
deceased. The dairy  also contained certain entries. The handwriting  
that m ade these entries w as net proved to be that of the appellant. In  
these circumstances w e  are of opinion that such entries cannot be taken 

into consideration.
M r. P erera  maintains that there w as no case to go to the ju ry  inasmuch  

as there w as no evidence o f previously expressed intention or preparation  
or motive and such evidence as there w as only indicated opportunity and  
did not exclude opportunity by  other persons. H e  also contended that 
there w ere  no circumstances incrim inating the appellant. The circum­
stances in which the appellant found him self w ere  not incom patible w ith  
his innocence. Though there w as suspicion, that suspicion d id not 
amount to proof. W e  have given careful consideration to the submission  

of M r. Perera  and have come to the conclusion that the Judge w as  right 
in  not w ithdraw ing the case from  the ju ry . It seems to us that the 
fo llow ing  facts incrim inate the appellant and definitely associate him  
w ith  the crim e. The deceased w as liv ing alone in the house w ith  the 

appellant and w as last seen alive in his house at 7 a.m . on the previous 
day. The appellant left the house after locking the door and taking the 
key w ith  him  about 6.15 p.m . on June 24, 1939, which according to the 

m edical evidence w as about the time that the deceased m ight have met 
w ith  her death. The appellant omitted to tell Charles, the driver of the 

cart, anything about the death of the deceased although on the day before  
he had m ade complaints to Charles about her conduct and asked the latter 
to give her advice as to her behaviour. The position in w hich  the body  
of the deceased w as found and its surroundings indicated the im probability  
of its having been so arranged by  an intruder or stranger to the house. 
T he hair o f the deceased had been cropped and the appellant had pointed  
out to the Police w here it w ou ld  be found. The sweepstake ticket in the 
diary indicated that the appellant did not regard  the deceased in the light 

o f  a servant only and in this respect reinforces the evidence of .Charles and



Bastian. The interest thus evinced by  the appellant in the deceased 
indicates that he w as actuated by  feelings of jealousy which supply a  
possible motive for the crime. w e are of opinion that in v iew  of the 
evidence to which I  have referred the learned Judge w ould  not have been  
justified in w ithdraw ing the case from  the jury. In  considering whether 
the ju ry  w ere entitled to convict on such evidence, it must also be borne  
in mind that the appellant gave no evidence and offered no explanation  
of the various parts of the evidence that incriminated him. On the 
assumption that he w as innocent of this crime he alone w as in a position 
to tell the ju ry  the circumstances in which he found the body of the 
deceased. H e  could, moreover, have offered his explanation of the body  
being found lying in his house draped in white, w ith the hands clasped 
and holding orchids, a candle burning in a bottle and his blood-stained 
knife on the pillow. H e could also have explained how he knew  that the 
hair of the deceased w as in the shed. In  this connection I  w ou ld  refer to 
the fo llow ing dictum of Lord EUenborough in the case of R ex . v . Lord  
C ochrane and o th e r s1:—

“ N o  person accused of crime is bound to offer any explanation of his 
conduct or of circumstances of suspicion which attach to him ; but, 
nevertheless if he refuses to do so w here a strong prim a facie case has 
been m ade out, and when it is in his ow n  pow er to offer evidence, if  
such exist, in explanation of such suspicious circumstances which would  
show them to be fallacious and explicable consistently w ith his inno­
cence, it is .a reasonable and justifiable conclusion that he refrains from  
doing so only from  the conviction that the evidence so suppressed or 
not adduced w ou ld  operate adversely to his interest.”

This dictum applies in the present case. A  strong prim a facie case was  
m ade against the appellant on evidence which was sufficient to exclude the 
reasonable possibility of someone else having committed the crime. 
W ithout an explanation from  the appellant the ju ry  w ere justified in 
coming to the conclusion that he w as guilty.

I  now  come to the final point m ade by  M r. Perera, namely, that the 
learned Judge in his charge to the ju ry  has omitted to explain the main 
principles to be fo llow ed in appreciating circumstantial evidence. It is 
true that, w hen  the Judge deals w ith  the evidence generally, he has not 
explained fu lly  those principles. On the other hand the charge has to be  
considered as a whole. I f  it is found that the ju ry  have been warned in 
judging each circumstance that incriminates the appellant to look for an 
innocent as w e ll as a guilty explanation, the charge cannot be said to be 
u n fa i r  or prejudicial to the defence. Perusal of the charge indicates that 
the passages w ith  regard to the arrangement of the body, the lighting o f  
the candle, the closing o f the door and the supplying of information to the 
Police without a w ord  to anyone invite the ju ry  to find an innocent as 
w ell as a  guilty explanation of such circumstances. The charge, so it 
seems to us, recognized that there m ight be an innocent interpretation in 
regard to those circumstances that incriminated the appellant. Even
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1 Qumey's Bep. 479.



HOWARD C.J.—The King v. Beltana Vitanage Eddin. 345

if  the charge failed to explain as it should have done the principle to be  
fo llowed by  the ju ry  in dealing w ith  circumstantial evidence, w e  are o f 
opinion that on a  right direction the ju ry  w ould  have come to the same  
conclusion.

The appeal is therefore dismissed.
Appeal dismissed.


