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Present: W o o d B e n t o n A . C . J , a n d E n n i s J . 

S P E N C E R v. R A J A R A T N A M et al. 

167—D. C. Colombo, 32,139. 

Tesawalamai—Persons to whom the law applies—Inhabitants of Jaffna— 
Domicil—Jaffna Tamils resident in Colombo. 
The Tesawalamai is not a personal law i n Ceylon as the H i n d u 

or the Muhammadan law is in British India. 
The Tesawalamai i s not a personal law attaching itself b y reason 

of descent a n d religion t o t h e whole Tamil populat ion of Ceylon, 
but a n exceptional custom in force in t h e Province of Jaffna—now 
the Northern Province—and in force there, primarily, a n d m a i n l y 
a t a n y rate, only among Tamils who can b e said t o be '' inhabitants " 
of that P r o v i n c e ; as the Tesawalamai i s a custom i n derogation 
of t h e common law, a n y person w h o alleges that i t i s applicable 
t o h im must affirmatively establish the fact. 

The mere fact that a m a n is a Jaffna Tamil b y birth or b y descent, 
while i t i s a circumstance of which account must be taken in 
considering his real posit ion, will not bring h i m within the scope 
of the s tatutory definition of t h e class of persons t o w h o m the 
Tesawalamai applies. 

Nothing but a Ceylon domioil can b e acquired i n Ceylon. 

H E fac t s are s e t o u t i n t h e j u d g m e n t of W o o d R e n t o n A . C . J . 

Elliott ( w i t h h im Wadsworth and Arulanandam), for t h e plaintiff, 
a p p e l l a n t . — T h e Tesawalamai i s a personal l aw . A person w h o is 
subject t o t h e Tesawalamai c a n n o t l o s e h i s r ights under t h a t l a w b y 
ceas ing t o reside in Jaffna. O n c e a Jaffna T a m i l , a l w a y s a Jaffna 
T a m i l . T h e Tesawalamai i s part of t h e H i n d u l a w ( see Mayne's 
Hindoo Law, chapter I.). I t h a s b e e n he ld in I n d i a t h a t a H i n d u 
fami ly migrat ing f r o m o n e part of t h e country t o another d o e s n o t 
lose their r ights under their l a w s , as t h e l a w s appl icable t o t h e m are 
personal l a w s . Debi v. Dhabal;1 s ee a lso Anniv. Subbaraya.* H i n d u 
fami l i e s are p r e s u m e d t o h a v e re ta ined t h e l a w of the ir origin unt i l 
i t i s clearly, s h o w n t h a t t h e y h a v e adopted a different domic i l . ( S e e 
Soorendronath Roy v. Burmoneah* Debea v. Dobay *). 

A t t h e t i m e Ordinance N o . 15 of 1876 w a s proc la imed t h e parents 
of N a g a n a t h a n were T a m i l s , w h o were subjec t t o t h e Tesawalamai. 
Sec t ion 2 of t h e Ordinance spec ia l ly e x c l u d e s from i t s operat ion 
" T a m i l s of t h e Nor thern Prov ince w h o are or m a y b e c o m e subjec t 
to t h e Tesawalamai." After t h e proc lamat ion of t h e Ordinance it 
i s n o t poss ib le for T a m i l s of Jaffna t o acquire r ights under t h a t 
Ordinance. 

» (2902) 29 Cal. 433. » (1868) IS M.I. A . 81. 
» (1901) 24 Mad. 650. « (1864) Suth. W. R. 56. 
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IMS. Regula t ion N o . 18 of 1806 did not in any manner introduce a n y 
Spencer« n e w P * 0 ^ 8 * 0 1 1 regarding t h e Tesawalamai. I t only declared t h a t 

- Rajaratnam t h e ex is t ing laws of t h e conquered people should b e cont inued . 
T h e t e r m " Malabar inhabi tants of t h e Province of Jaffna " shou ld 
n o t b e restricted t o refer t o persons w h o are actual ly residing, in 
Jaffna. T h e express ion is u s e d as equivalent t o Tami l s of Jaffna. 
Ordinance N o . 15 of 1876 indicates t h a t t h e Tesawalamai is a personal 
l aw, jus t as m u c h a s t h e M u h a m m a d a n law or t h e K a n d y a n law. 
Ordinance N o . 1 of 1911 and Ordinance N o . 15 of 1876 do n o t use 
t h e t e r m " i n h a b i t a n t . " Sec t ion 3 of Ordinance N o . 1 of 1911 
says t h a t t h e Ordinance appl ies t o " those Tami l s t o w h o m t h e 
Tesawalamai a p p l i e s . " T h e Regu la t ion of 1806 w a s not in tended 
t o m a k e actual res idence in Jaffna a condit ion for t h e en joyment 
of t h e r ights . 

I t w a s he ld in Velupillai v. Sivakamipillai1 t h a t bo th under t h e 
general l aw and in v i ew of t h e special provisions of sec t ion 6 of 
Ordinance N o . 21 of 1844 t h e rights of t h e parties h a v e t o be deter­
m i n e d b y t h e l a w of domici l of t h e husband at t h e t i m e of t h e 
marriage. I t w a s further he ld there that t h e l aw of t h e matrimonial 
domici l and not t h e lex loci rei sitce is t h e criterion by wh ich t h e 
r ights and powers of t h e spouses, in regard t o c o m m o n property 
s i tuated in any part of t h e Colony is t o b e determined. 
. [ W o o d R e n t o n A.C.J .referredcounsel toWellapullav.Sitambelem.1] 
* T h a t case is n o t a decis ion against m e . I t mere ly holds that the 
Tesawalamai i s no t applicable t o t h e Tami l s of Trincomalee . I t 
does n o t hold t h a t a Tami l of Jaffna residing in Trincomalee would 
n o t b e governed by t h e Tesawalamai. 

T h e conduct of Arumogan and S i n n a t a n g a m w a s t h a t of persons 
w h o considered t h e m s e l v e s Jaffna T a m i l s in every sense . Arumogan 
bought property in Jaffna and v is i ted Jaffna. H e s e n t his wife t o 
Jaffna for conf inement . W h e n h is sister died h e dealt w i th t h e 
w h o l e property as sole heir, as under t h e Tesawalamai a dowried 
s ister h a s n o right t o s u c c e e d t o t h e property of a n unmarried s ister 
(Anthony v. Nathalie 3 ) . N a g a n a t h a n m u s t be presumed t o h a v e 
retained t h e domici l of his parents . H e w a s born in Jaffna. H e 
died w h e n about 2 9 years of age." A s long as h e w a s a minor h e 
could not h a v e c h a n g e d his domici l . H e did not l ive sufficiently 
long after h e b e c a m e a major t o enable u s t o say t h a t h e had m a d e 
u p h i s m i n d t o throw off h i s Jaffna domic i l . O n t h e other hand , 
all his ac t s s h o w t h a t h e reta ined h i s Jaffna domici l . H e v is i ted 
Jaffna; h e had not c u t himsel f off from his Jaffna relat ions . 

Arumogan and S i n n a t a n g a m were married before Ordinance N o . 15 
of 1876 w a s procla imed. All parties appear to h a v e treated S innatan­
g a m ' s dowry property as her separate property, and not included 
i n t h e property d e a l t w i t h b y t h e jo int wi l l . I f part ies w e r e 

» (1910) 13 N. L. R. 74. 2 (1875) Ram. 1872-76,114. 
» (1843) MutUtkisna 167. 
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cons idered t o be governed b y t h e E o m a n - D u t c h l a w , all property 
would be treated as c o m m o n property . 

Counse l argued o n t h e f a c t s . 

Kanagasabai ( w i t h h i m Joseph), for t h e heirs of fifth de fendant , 
respondent , a n d t h e s ix th t o e i g h t h de fendant s , r e s p o n d e n t s . — T h e 
fac t t h a t A r u m o g a n and S i n n a t a n g a m e x e c u t e d a joint wi l l proves 
n o t h i n g . I t i s n o t correct t o s a y t h a t jo in t wi l l s are e x e c u t e d b y 
those subjec t t o t h e E o m a n - D u t c h l a w on ly . E v e n persons subjec t 
t o t h e Tesawalamai do e x e c u t e jo int wi l l s . 

The express ion " Malabar inhabi tant of t h e Prov ince of Jaffna " 
m e a n s Jaffna T a m i l s as d i s t inguished from T a m i l s of B a t t i c a l o a , 
&o., w h o were governed b y other l a w s . Counse l c i t ed The Lauder­
dale- Peerage case.1 

H. A. Jayewardene ( w i t h h i m Allan Drieberg), for t h e first 
de fendant , respondent . 

Van Langenberg, K.C, Acting Attorney-General ( w i t h h i m E. W. 
Jayewardene), for second a n d third de fendant s , r e s p o n d e n t s . — 
Mr. Kanagasaba i ' s c l i ents cannot c l a i m a n y relief as t h e y h a d n o t 
appea led . T h e Dis tr ic t J u d g e he ld t h a t t h e y w e r e n o t e n t i t l e d t o a n y 
port ion of N a g a n a t h a n ' s e s t a t e . I t is n o t o p e n t o t h e m t o c l a i m 
relief w i thout h a v i n g filed a n appeal . A cross appeal under s e c t i o n 
7 7 2 i s no t o p e n t o a party i n t h e pos i t ion of t h e s e r e s p o n d e n t s . 

T h e Tesawalamai i s n o t a purely personal l a w . I t is a p e r s o n a l 
l a w p l u s a territorial l a w . I t affects on ly i m m o v a b l e property 
w i t h i n t h e distr ict . N o case h a s b e e n c i t e d t o s h o w t h a t in t h e 
case of in t e s tacy any property s i t u a t e d in Co lombo or e l s e w h e r e 
o u t of Jaffna w a s governed by t h e Tesawalamai. N o r h a s i t b e e n 
s h o w n t h a t property o w n e d b y a K a n d y a n in Co lombo w a s ever 
in the case of i n t e s t a c y governed b y t h e K a n d y a n l a w . Counse l 
referred to Mudiyanse v.Appuhamy et al.,2 Wijesinghe v.Wijesinghe-3 

There is t h e right of pre -empt ion i n Jaffna. Th i s c a n n o t b e intro­
d u c e d in to Co lombo . Th i s i s a pure ly local l a w . 

T h e w o r d " Tesawalamai " m e a n s c u s t o m s of t h e country . 
C u s t o m s refer t o a particular local i ty . S e e Halsbury's Laws of 
England, tit. Customs. 

E e g u l a t i o n of 1806 s h o w s c learly t h a t t h e Tesawalamai i s a local 
l a w , and t h a t i t refers t o l a n d t e n u r e m a i n l y . Wellapulla v. Sitamr 
helem ** is a n authori ty t o t h a t effect. T h e t e r m " inhabi tant " c a n 
refer o n l y t o a person h a v i n g a p e r m a n e n t h o m e in Jaffna.-

I n The King v. Perumal s i t w a s he ld t h a t t h e Tesawalamai d id 
n o t apply t o I n d i a n T a m i l s res ident in t h e Central Prov ince . 

T h e preamble of Ordinance N o . 4 of 1895 m a k e s i t c lear t h a t t h e 
Tesawalamai is a territorial l a w a n d n o t a personal l a w . Jj t h e 

1 1 0 4 . C. 692; 2 Burge 63. * (1891) 9 S. C. C. 199. 
2 (1913) 16 N. L. IS. 117. * (1875) Ram. 1872-76,114. 

i (1911) 14 N. L. B. 496. 
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IMS. Tesawalamai i s t o b e appl ied t o Jaffna Tami l s l iving in Colombo, 
Spencer t>. w o m ^ n ° t D e poss ible t o s a y w h a t portion of t h e l a w i s t o b e 

Bajaratnam applied. A good part i s obso le te (UmatavipiUai v. Murugasar 1 ) , and 
i t is imposs ib le t o say w h a t portion of t h e l iving l aw is apphcable . 

Fernando v. Proctor1 i s opposed t o t h e doctrine, once a Jaffna 
Tami l a lways a Jaffna Tami l . 

There is on ly one domici l in Ceylon, v i z . , a Ceylon domici l . There 
i s n o Jaffna domici l in Ceylon as opposed t o a Ceylon domici l . 
T h e only quest ion w h i c h w e h a v e t o decide is whether N a g a n a t h a n 
w a s a Malabar inhabi tant of t h e Prov ince of Jaffna. I t cannot b e 
said t h a t N a g a n a t h a n had a permanent h o m e in Jaffna, or t h a t h e 
w a s a permanent inhabitant of Jaffna. W e are here concerned w i t h 
N a g a n a t h a n ' s e s ta te , and not w i t h Arumogan's e s ta te . Counsel 
referred to Velupillai v. Sivakamipillai,3 Robertson's case* 

E v e n A r u m o g a n conducted himsel f a s if t h e Tesawalamai d id 
not apply to h i m . W h e n his sister died h e disposes of h i s s ister's 
property. U n d e r t h e Tesawalamai h e would not h a v e b e e n heir 
to h i s s ister. T h e rule of t h e Tesawalamai i s t h a t property of m a l e s 
devo lves on m a l e s , and t h e property of f emales on f emales . There 
is n o l aw w h i c h exc ludes a dowried s ister from success ion t o her 
sister. A dowried daughter is n o doubt excluded from success ion 
to her father's e s t a t e , but n o t from her s ister's e s ta te . S e e Thiaga-
rajah v. Paranchotipillai et al.; * Thambar v. Chinnatamby; 8 Muttu-
kisna, p. 728 {sec. 10); 61, 625. 

T h e fac t s proved in th i s case do not s h o w t h a t N a g a n a t h a n ever 
i n t e n d e d t o m a k e Jaffna his h o m e . There i s nothing t o s h o w t h a t 
even A r u m o g a n had a n in tent ion of returning t o Jaffna. E v e n 
t h o s e Who h a v e m a d e Colombo their p e r m a n e n t h o m e and h a v e 
divided their properties according t o t h e R o m a n - D u t c h law have 
gone to Jaffna occasional ly and h a v e o w n e d s o m e properties there . 
I n de termin ing t h e ques t ion of a m a n ' s domici l , it is material t o 
consider where his wife a n d fami ly h a v e their permanent residence. 
(Piatt v. The. Attorney-General of New South Wales;7 s ee also Bullen 
Smith v. BulUn Smith,1 Chalmers v. Wingfield "). Sec t ion 6 of 
Ordinance N o . 21 of 1844 refers only t o t h e rights of spouses 
inter se. 

H. J. C. Pereira (wi th h i m Sansoni and Retnam), for t h e fourth 
defendant , respondent . 

Elliott, in r e p l y . — T h e Tesawalamai m a y b e divided into t w o 
heads . One part dea ls w i t h personal relations, & c , w h i c h Jaffna 
Tami l s carry w i t h t h e m wherever t h e y go. T h e other part dea ls 

» (2899) 3 Bal. 229. 5 (1908) 22 N. L. B. 846. 
* (2909) 12 N. L. B. 309, page 312. 8 (2903) 4 Tamb. 60. 
3 (1910) 13 N. L. B. 74. 7 (2878) 38 L. T. 74. 
* (1886) 8 S. C. C. 36: 3 (1888) 58 L. T. 578. 

» (1887) 67 L. T. 898. 
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w i t h l a n d t e n u r e and o ther m a t t e r s , w h i c h are p u r e l y local . T h i s 1918. 
s e c o n d part governs e v e n persons o ther t h a n Jaffna T a m i l s . A Spencer o. 
foreigner b u y i n g lands i n Jaffna wi l l b e governed b y t h e l a w of Rajaratnam 
pre-empt ion . S e e Suppiah v. Thambiah.1 T h e l a w as t o otti 
m o r t g a g e s w o u l d a p p l y t o all persons re s ident i n Jaffna. T h e r e 
are s o m e port ions o f t h e Tesawalamai w h i c h are appl icable t o l ands 
i n particular v i l lages on ly . 

T h e port ions of t h e Tesawalamai w h i c h deal w i t h t h e m a t r i m o n i a l 
r i gh t s of t h e par t i e s a n d w i t h inher i tance are n o t local . T h e y 
a t t a c h t o t h e person , and are appl icable t o Jaffna T a m i l s w h e r e v e r 
t h e y b e res ident . 

N o a r g u m e n t c a n b e b a s e d o n t h e f a c t t h a t ' a joint wi l l w a s 
e x e c u t e d b y A r o m u g a n a n d h i s w i f e . S u c h a f o r m of wi l l i s 
e x e c u t e d e v e n b y Jaffna T a m i l s res ident i n Jaffna. B u t i t i s 
n o t e w o r t h y t h a t t h e jo int wi l l m a k e s provis ions w h i c h T a m i l s 
subjec t t o t h e Tesawalamai w o u l d m a k e . T h e separate property 
of t h e w i f e w a s n o t brought in to c o m m u n i t y . I t w a s not i n v e n ­
torized w h e n t h e wi l l w a s proved o n A r u m o g a n ' s d e a t h . 

Kanagasabai, in reply. 
Cur. adv. vult. 

J u n e 17, 1913 . WOOD RENTON A . C . J . — 

T h e ques t ion for decis ion in t h e p r e s e n t c a s e is w h e t h e r t h e distri­
but ion of t h e e s t a t e of a d e c e a s e d i n t e s t a t e , A r u m o g a n N a g a n a t h a n , 
i s governed b y t h e Tesawalamai or b y t h e general l a w of inher i tance . 
T h e properties of w h i c h t h e e s t a t e cons i s t s are descr ibed in 
three s chedu le s t o t h e plaint , and compr i se var ious l ands , shares , 
insurance pol ic ies , and o t h e r m o v a b l e s . N e i t h e r t h e i m m o v a b l e 
nor t h e m o v a b l e property w i t h w h i c h w e are h e r e concerned is 
s i tua ted w i t h i n t h e Northern Prov ince . T h e i n t e s t a t e N a g a n a t h a n 
w a s t h e son of a Tamil g e n t l e m a n , N a g a n a t h a n A r u m o g a n , a n d 
h is wi fe S i n n a t a n g a m , and derived h i s t i t l e t o t h e propert ies 
described in t h e first and s e c o n d s c h e d u l e s f rom their joint wi l l . 
T h e first de fendant -respondent i s N a g a n a t h a n ' s w i d o w , w h o h a s 
b e e n found lunat i c , and appears b y her guardian ad litem, her 
father . T h e second , third, and fourth de fendants - re spondent s are 
t h e jo int executors of S i n n a t a n g a m . T h e plaintiff-appel lant and 
t h e fifth and s e v e n t h de fendants -respondents , w h o s e in teres t s are 
ident ica l w i t h t h o s e of t h e plaintiff, are t h e heirs of M a n i c a m , 
A r u m o g a n ' s s ister . T h e s i x t h and e i g h t h de fendants -respondents 
are respec t ive ly t h e h u s b a n d s of t h e fifth a n d s e v e n t h . T h e pla in­
tiff's c a s e is t h a t N a g a n a t h a n w a s a " Malabar inhabi tant of t h e 
P r o v i n c e of J a f f n a , " w i t h i n t h e m e a n i n g of R e g u l a t i o n N o . 1 8 
of 1806, and t h a t h i s e s t a t e , therefore, m u s t b e d i s tr ibuted under 
t h e Tesawalamai. T h e representat ives of t h e fifth and t h e s i x t h , 
s e v e n t h , a n d e i g h t h de fendant s assoc iate t h e m s e l v e s w i t h t h i s 

i (1904) 7 N. L. R. 151. 
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» (1891) 9 S. C. C. 199. 2 (1875) Ram. 1872-76, 114. 
» (1875) Ram. 1872-76,116. 

content ion. T h e remaining defendants mainta in that N a g a n a t h a n 
w a s n o t a " Malabar inhabitant of t h e Province of Jaf fna ," and 
t h a t h i s e s ta te m u s t , therefore, b e distributed under t h e general 
law. T h e learned Distr ict J u d g e has adopted t h e defendants ' v iew 
of t h e l a w and t h e ev idence , and h a s d i smissed t h e plaintiff's act ion, 
directing h i m t o p a y t h e cos t s of t h e fifth, s ixth , s eventh , and 
e ighth defendants , w h o , a t t h e c lose of t h e trial in t h e Distr ict Court, 
w e r e m a d e co-plaintiffs w i t h t h e original plaintiff by an order under 
sec t ion .18 of t h e Civil Procedure Code, and a l so t h e cos t s of t h e 
other de fendants . T h e original plaintiff appeals , and t h e added 
plaintiffs seek to obta in special relief b y a not ice of object ions under 
sec t ion 772 of t h e Civil Procedure Code. T h e argument in support 
of the appeal ranged over a wide field, and raised m a n y problems of 
great interest and difficulty. B u t t h e only quest ion that has to be 
direct ly dec ided in t h e present case is whe ther or n o t N a g a n a t h a n 
w a s a " Malabar inhabi tant of t h e Province of Jaffna " in t h e 
s ense in wh ich t h e s e words are used in Regu la t ion N o . 18 of 1806. 
I n answer ing th i s ques t ion w e m u s t exc lude t h e idea of domici l , 
properly s o cal led. T h e term " domici l " is u s e d i n t h e s ta tu te 
l aw, and at l eas t in t h e older case law, of t h e Colony, s o m e t i m e s 
in i t s legal and s o m e t i m e s in i t s loose and popular acceptat ion. 
B u t it i s we l l s e t t l ed (Wijesinghe v. Wijesinghe *) that noth ing but 
a Cey lon domic i l c a n be acquired in this Colony. Moreover, it i s , 
i n m y opinion, clear both upon , and apart from, the authorit ies , 
t h a t the Tesawalamai is not a personal law in Ceylon as the H i n d u 
or t h e M u h a m m a d a n l a w is in Br i t i sh India . T h e case of Wellavulla 
v. Sitambelem2 i s a dec i s ion—and a, decis ion, as w e h a v e ascertained 
by reference t o t h e S u p r e m e Court M i n u t e s of J u n e 1, 1875, of t h e 
F u l l Court—to that effect. T h e quest ion involved in t h e case w a s 
whether t h e Tesawalamai w a s applicable t o t h e T a m i l inhabitants 
of Trincomalee . Morgan C.J . , i n del ivering the j u d g m e n t , adopted 
t h e fol lowing passage from a report prepared for t h e Supreme Court 
by Mr. Grenier, Secretary of the Distr ict Court of Jaf fna: " S o far 
it is b e y o n d t h e possibi l i ty of a doubt t h a t t h e country law or Tesa­
walamai w a s des igned t o h a v e effect on ly in t h e Prov ince of Jaffna, 

of wh ich Tr incomalee never formed a part or parcel " ; and 
said t h a t " an except ional cus tom, in derogation of t h e c o m m o n 
law of t h e land, i s n o t l ight ly t o be p r e s u m e d . " 

A s imilar dec i s ion w a s g iven w i t h references t o Batfticaloa in 
D . C. B a t t i c a l o a , N o . 1 3 , 9 2 5 . ' I t resu l t s from t h e s e authorit ies that 
t h e Tesawalamai is no t a personal l a w at taching itself by reason 
of descent and religion t o t h e w h o l e Tami l populat ion of Ceylon, 
b u t an except ional c u s t o m in force in the Prov ince of Jaf fna— 
now<( t h e Nor thern P r o v i n c e — a n d in force there , primarily, and 
m a i n l y at any rate , on ly a m o n g T a m i l s w h o can be said t o be 
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" i n h a b i t a n t s " of t h a t Prov ince , a n d further t h a t , as t h e Tesawalamai 
i s a c u s t o m i n derogat ion of t h e c o m m o n l a w , a n y person w h o 
a l l eges t h a t i t i s appl icable t o h i m m u s t affirmatively es tab l i sh t h e 
fac t . T h e principle of t h e s e dec i s ions h a s b e e n adopted b y t h e 
S u p r e m e Court i n de termin ing t h e scope of K a n d y a n l a w a l so 
(Wijesinghe v. Wijesinghe; ubi supra, Mudiyanse v. Appuhamy l), 
a n d i s c learly deduc ib le f r o m t h e var ious e n a c t m e n t s o n w h i c h t h e 
author i ty of t h e Tesawalamai d e p e n d s . T h e E n g l i s h t e x t of t h e 
Tesawalamai pub l i shed in V o l u m e I . of t h e R e v i s e d Ordinances h a s 
b e e n he ld b y t h e S u p r e m e Court t o b e t h e so le recognized official 
repository and declarat ion of t h e l a w s and c u s t o m of t h e T a m i l s 
of Jaffna (Sabapabhi v. Sivaprakasam 2 ) . I n t h a t t rans la t ion t h e 
Tesawalamai i s described a s " t h e l a w s and c u s t o m s of t h e Malabars 
of J a f f n a , " a n d a l so a s t h e " J a f f n a p a t a m a n c i e n t c u s t o m s a n d 
r u l e s . " I n t h e le t ter ( R e v i s e d Ordinances , V o l . I . , p . 30) d a t e d J u n e 
4 , 1709, b y w h i c h t h e D u t c h G o v e r n m e n t promulga ted t h e Tesa­
walamai, a u t h e n t i c a t e d cop ies of t h e co l lect ion are d irected t o b e 
s e n t " t o the Court of J u s t i c e and t h e Civil L a n d r a a d for the ir 
g u i d a n c e , " and n o t , as m i g h t h a v e b e e n e x p e c t e d , t o t h e Courts 
general ly throughout t h e I s land , if i t h a d b e e n i n t e n d e d t h a t t h e 
Tesawalamai should h a v e a n extra-provincial appl icat ion. R e g u ­
lat ion N o . 18 of 1806, w h i c h k e p t t h e Tesawalamai on foot under 
B r i t i s h rule , ass igns as t h e reason for i t s promulgat ion t h e n e c e s s i t y 
of re-establ i shing t h e securi ty of property w i t h i n t h e P r o v i n c e of 
Jaffna and t h e prevent ion of " enormit i e s , w h i c h for t h e l a s t y e a r s 
h a v e disgraced " t h a t Prov ince . S e c t i o n s 1 t o 13 , w h i c h h a v e n o w 
b e e n repealed , h a v e a pract ical ly e x c l u s i v e provincial appl icat ion , 
wh i l e Ordinance N o . 4 of 1895 , w h i c h modif ied t h e l a w of t h e Tesa­
walamai as to the publ icat ion of sa les or o ther a l ienat ions of i m m o v ­
able property, express ly s t a t e s in i t s p r e a m b l e t h a t i t i s dea l ing 
w i t h " i m m o v a b l e property s i tua ted i n t h o s e parts of t h e N o r t h e r n 
Prov ince t o w h i c h t h e Tesawalamai a p p l i e s . " I t is in t h e l ight 
of t h e s e provis ions t h a t t h e words in s ec t ions 14 a n d 15 of R e g u l a t i o n 
N o . 18 of 1806, " t h e Malabar inhab i tant s of t h e Prov ince of J a f f n a , " 
h a v e t o b e interpreted. W e are n o t here concerned w i t h t h e ques ­
t i on w h i c h c a m e before the S u p r e m e Court in Velupillai v. Sivakami­
pillai,3 w h e t h e r sec t ion 6 of Ordinance N o . 2 1 of 1844 h a d n o t m a d e 
t h e r ights and powers of spouses t o w h o m t h e Tesawalamai appl ies 
d e p e n d o n t h a t e n a c t m e n t even; as regards i m m o v a b l e property 
s i tua ted o u t s i d e t h e l imi t s of t h e Nor thern Prov ince . B u t I adhere 
t o t h e opin ion w h i c h I expressed in t h a t c a s e t h a t t h e t e r m " in­
hab i tant " in R e g u l a t i o n N o . 18 of 1806 m u s t b e interpreted in t h e 
s e n s e of a person w h o at t h e critical period h a d acquired a p e r m a n e n t 
re s idence in t h e n a t u r e of domic i l in t h a t P r o v i n c e . I t i s n o t 
desirable or poss ib le t o l a y d o w n a n y general ru les as t o t h e 
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c ircumstances which wil l suffice t o establ ish t h e ex i s tence of s u c h a 
res idence . E a c h case m u s t depend on i t s o w n facts . There m a y 
be , o n the one hand, a residence in Jaffna wh ich will n o t suffice t o 
m a k e a Tami l a n " inhabitant " of that Province wi th in the 
m e a n i n g of t h e Regula t ion of 1806, and, o n t h e other hand, a 
res idence e l sewhere , e v e n for protracted periods, wh ich wil l no t 
deprive h i m of that character. A n advocate practising before t h e 
S u p r e m e Court i n Colombo or a Government servant permanent ly 
a t tached t o t h e kachcheri at Galle or Matara m i g h t wel l , if h e were 
a Jaffna Tamil , retain s u c h a connec t ion w i t h h i s nat ive Province 
as t o ent i t le h i m t o t h e benefit of i t s cus tomary law . B u t t h e mere 
fact t h a t a m a n is a Jaffna Tami l b y birth or b y descent , whi le i t 
i s a c i rcumstance of wh ich account m u s t b e taken in considering 
his .real posit ion, wil l not bring h i m wi th in t h e scope of the s tatutory 
definit ion of the c lass of persons to w h o m the Tesawalamai applies . 
T h e s e conclus ions , I think, necessari ly arise on a fair construct ion of 
t h e s ta tutory provisions w i t h which w e h a v e t o deal in t h e present 
case. T h e y are justified also by t h e wel l -known condit ions of 
social and public l ife in this Colony. T h e ev idence shows , and t h e 
fact is notorious apart from it , t h a t there are m a n y Jaffna Tami l s 
w h o , whi le retaining all their natural affection for the Province in 
wh ich t h e y were born, h a v e severed their personal and family and 
professional or bus iness connect ions wi th it to a n e x t e n t wh ich 
m a k e s it imposs ib le that t h e y can fairly be described as being any 
longer; " inhabi tants " of t h a t Province . T o subject persons of 
th i s description to a cus tomary law so compl icated , confused, and 
uncerta in in m a n y of i ts provisions, as is t h e Tesawalamai, would 
b e a grave s t e p . 

T h e learned Distr ict J u d g e has traced t h e history of N a g a n a t h a n 
and his fami ly , and i t i s unnecessary to repeat w h a t h e h a s sa id . 
I agree w i t h t h e conclus ion at w h i c h h e has arrived. T h e plaintiff 
has not , in m y opinion, s h o w n that N a g a n a t h a n w a s a " Malabar 
inhabi tant of t h e Prov ince of Ja f fna ." If t h e plaintiff had been 
obl iged to rely on ev idence directly applicable to N a g a n a t h a n , her 
case wou ld h a v e been hope less from the outse t . H e left Jaffna 
w h e n h e w a s a f ew m o n t h s o ld , and l ived and died in Colombo. 
H e married i n Co lombo a l a d y — t h e first d e f e n d a n t — w h o m the 
Distr ict J u d g e h a s found t o have been a Colombo, and not a Jaffna 
Tami l , and the plaintiff's counse l t h e m s e l v e s el icited from the first 
de fendant ' s father in cross-examinat ion the fact t h a t w h e n t h e 
marriage w a s proposed N a g a n a t h a n told h i m " that he w a s a 
Colombo m a n and domici led in C o l o m b o . " The only c ircumstances 
t h a t c a n be said in any w a y to counterbalance th i s ev idence are 
t h e al leged v is i t s of N a g a n a t h a n t o Jaffna in 1888, again in 1895, 
a n d t w i c e b e t w e e n 1895 a n d 1898. Th i s ev idence , m o s t of which 
t h e learned Distr ict J u d g e describes as " e x t r e m e l y v a g u e , " - i s , 
however , qui te insufficient, e v e n if accepted in i t s ent irety , t o s h o w 
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in 
ev idence s h o w s t h a t i t i s n o t u n u s u a l e v e n for m e m b e r s of t h e 
C o l o m b o T a m i l c o m m u n i t y t d reta in port ions of t h e i r ances tra l 
property i n t h e P r o v i n c e of the ir birth. A l t h o u g h A r u m o g a n 
married a Jaffna l a d y , t h e marriage itself w a s n o t ce lebrated i n 

1918. t h a t N a g a n a t h a n w a s an " inhab i tant of t h e Prov ince of J a f f n a , " 
or h a d any in ten t ion of b e c o m i n g o n e . 

B u t t h e plaintiff s c a s e does n o t r e s t exc lus ive ly o n t h e e v i d e n c e 
spec ia l ly appl icable t o N a g a n a t h a n . S h e d e p e n d s a l so , as s h e i s 
ent i t l ed t o do , o n t h e ev idence as t o A r u m o g a n a n d h i s w i f e S inna-
t a n g a m , and A r u m o g a n ' s parents before h i m . T h e f a c t t h a t 
N a g a n a t h a n ' s p a r e n t s a n d grandparents w e r e " Malabar i n h a b i t a n t s 
of t h e Prov ince of Jaffna " w o u l d n o t , of course , necessar i ly s h o w 
t h a t N a g a n a t h a n w a s one . B u t i t m i g h t create a p r e s u m p t i o n i n 
favour of t h a t conc lus ion . T h e l earned Dis tr i c t J u d g e h o l d s — a n d 
h i s finding o n t h e po in t i s n o t c h a l l e n g e d — t h a t A r u m o g a n s fa ther 
Ti l i iyan Naganathar , and m o t h e r E a d i r e s u , l i ved and died i n Jaffna, 
and were " inhab i tant s " of t h a t Prov ince . T h e e v i d e n c e re l ied 
u p o n t o prove t h a t A r u m o g a n preserved t h e loca l s t a t u s w h i c h h e 
t h u s acquired a t birth m a y b e s u m m e d u p as fo l lows . H e preserved, 
t h e f a m i l y n a m e a n d rel igion. H e married a Jaf fna lady . H e 
v i s i ted Jaffna in 1874 , 1875 , and 1888 for b u s i n e s s a n d c e r e m o n i a l 
purposes . A l t h o u g h h e so ld o n e of h i s l a n d s i n Jaffna, h e t o o k 
care t h a t t h e purchaser w a s a re lat ion. H e b o u g h t another l a n d 
i n t h e Prov ince for over R s . 8 0 0 — a h i g h price for a c o m p a r a t i v e l y 
poor m a n , a s h e i s t h e n sa id t o h a v e b e e n . W h e n h i s s i s ter T h e y -
vana i d ied in 1870, h e dea l t w i t h her property a s so le h e i r — o n t h e 
basis of t h e provis ions of t h e Tesawalamai, w h i c h , i t i s a l l eged , 
wou ld e x c l u d e h i s other s i s ter M a n i c a m , w h o h a d b e e n d o w n e d , 
f rom t h e success ion . T h e provis ions of h i s jo int wi l l recogn ized 
S i n n a t a n g a m ' s separate r ights under t h e Tesawalamai t o her d o w r y 
property . S i n n a t a n g a m t o o evinced, 1 a n i n t e n t i o n t o r e m a i n an 
" inhab i tant " of t h e P r o v i n c e of Jaffna. A l t h o u g h s h e w a s 
married i n t h e district of Chi law, s h e re turned t o Jaffna for h e r 

• first conf inement . H e r dowry property w a s not inventor ized o n t h e 
adminis trat ion of t h e e s t a t e of e i ther A r u m o g a n or N a g a n a t h a n . 
W h a t e v e r m i g h t b e sa id as t o t h e c o n d u c t of her h u s b a n d i n t h i s 
respect , s h e at l eas t appointed T a m i l executors . S h e spoke in h e r 
wi l l of " m y h o u s e at A n a c o t t a , " directed t h a t h e r persona l 
property shou ld b e t a k e n a n d k e p t there , a n d l e f t a b e q u e s t t o a 
loca l t e m p l e for t h e purpose of secur ing t h e perpetua l o b s e r v a n c e 
of a rel igious c e r e m o n y in m e m o r y of her . 

B u t there are very serious cons iderat ions t h a t h a v e t o b e r e c k o n e d 
w i t h o n t h e o ther s ide . A l t h o u g h A r u m o g a n m i g h t c e a s e t o b e a n 
" inhabi tant " of t h e P r o v i n c e of Jaffna, h e did n o t c e a s e t o b e a 
T a m i l a n d - a H i n d u . There i s , therefore , n o t h i n g surpris ing i n t h e . 
f a c t t h a t h e re ta ined t h e f a m i l y n a m e and rel igion, and. k e p t h i m s e l f 

occas ional t o u c h w i t h h i s fr iends in Jaffna. Moreover , t h e 
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Jaffna, and t h e h o m e w a s undoubtedly in t h e district of Colombo. 
I t w a s in that district t h a t m o s t of his immovab le and, w i t h t h e 
except ion of s o m e shares in t h e Jaffna Trading Company , h i s 
m o v a b l e e s ta te w a s local ly s i tuated . H i s sister Theyvanai , in whose 
house h e w a s brought up , had severed her connect ion w i t h Jaffna. 
I a m b y no m e a n s certain t h a t t h e case of Anthony v. Nathalie,1 

o n which t h e plaintiff's counse l relied as proving that a dowried 
s ister in t h e pos i t ion of M a n i c a m would , under t h e Tesawalamai, 
take n o interest in a deceased s ister's e s ta te , does in fact support 
t h a t proposit ion. T h e general rule enacted by t h e Tesawalamai i s 
that t h e property of m a l e s devo lves on m a l e s and t h a t of f emale s 
o n f e m a l e s , a n d t h e case of Thamber v. Ghinnatamby 2 s e e m s t o m e 
t o indicate t h a t M a n i c a m ' s r ights of success ion would not , in a case 
l ike t h e present , b e exc luded . T h e appo intment by Arumogan in 
h i s joint wil l of E u r o p e a n executors—an appo intment of a kind 
admi t t ed ly unusua l a m o n g T a m i l s — i s a c ircumstance t o wh ich con­
siderable we ight m u s t b e g iven, and which is by no m e a n s explained 
a w a y by t h e fac t t h a t t h e (executors in quest ion were his o w n 
e m p l o y e r s . The 1 i nventory of Arumogan ' s property w a s n o t 
adduced in ev idence by t h e plaintiff, and there i s , therefore, nothing 
t o show t h a t it did n o t inc lude S i n n a t a n g a m ' s separate property. 
Sir S t a n l e y B o i s , o n e of Arumogan ' s joint executors , w a s asked n o 
q u e s t i o n — a s h e o u g h t t o h a v e b e e n if t h e plaintiff relied on the 
f a c t — a s to w h e t h e r or not S i n n a t a n g a m ' s separate property had 
b e e n inc luded in t h e inventory of Arumogan ' s e s ta te , or as t o w h y it 
w a s n o t inc luded in t h a t of N a g a n a t h a n , of w h o m h e saw a great 
deal after A r u m o g a n ' s dea th . T h a t S i n n a t a n g a m should have gone 
back t o her parents ' house for her first conf inement is a consideration 
of a lmost n o importance . I t w a s t h e natural and usual course for a 
lady in her pos i t ion t o adopt . B u t she subsequent ly gave birth t o 
t w o other chi ldren, and o n nei ther of t h e s e occas ions did s h e return 
t o Jaffna. T h e removal of s o m e of her personal property t o her 
house at Anacot ta and t h e foundat ion of a religious ceremony i n a 
t e m p l e there in m e m o r y of her are c i rcumstances open t o the s a m e 
observat ions t h a t I h a v e already m a d e i n deal ing w i t h Arumogan. 
S h e remained a Tami l , a l though her matr imonia l h o m e h a d been 
in t h e district of Colombo. I t w a s quite natural that she should 
retain her house in Jaffna, a l though i t is worthy of not ice t h a t she 
did not cont inue to l ive in it after N a g a n a t h a n ' s death . Sinna­
t a n g a m w a s a H i n d u as we l l as a Tami l , and m i g h t reasonably 
desire t h a t her m e m o r y should b e preserved in a t e m p l e s i tuated 
in t h e district where s h e h a d b e e n born and brought u p . 

I agree w i t h t h e learned Distr ict J u d g e t h a t t h e ev idence does 
n o t s h o w that e i ther A r u m o g a n or S i n n a t a n g a m w a s a Malabar 
inhabi tant of t h e Prov ince of Jaffna, and can , therefore, add 
l i t t l e s trength t o t h e plaintiff's case as regards N a g a n a t h a n himself . 
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T h e appeal m u s t b e d i smis sed . B u t I w o u l d mater ia l l y vary 
t h e order of t h e Dis tr ic t J u d g e as t o c o s t s . T h e fifth, s i x t h , s e v e n t h , 
a n d e i g h t h de fendants -respondents should n o t , in m y opin ion , h a v e 
b e e n m a d e , a s t h e y w e r e m a d e , added plaintiffs a g a i n s t the ir 
c o n s e n t . O n t h e o ther h a n d , t h e y h a d n o r ight , a s the ir c o u n s e l 
Mr. Kangasaba i a d m i t t e d in h i s reply , t o prefer a cross n o t i c e of 
objec t ions under s ec t ion 772 of t h e Civil Procedure Code , i n a s m u c h 
a s t h a t sec t ion c o n t e m p l a t e s c a s e s in w h i c h t h e n o t i c e of objec t ions 
is t o be pressed against t h e appel lant . H e r e t h e in teres t s of t h e 
original plaintiff and t h e added plaintiffs are t h e s a m e . T h e p la in ­
tiff's counse l Btrongly urged t h a t t h e denial b y t h e c o n t e s t i n g 
de fendant s of those port ions of t h e fami ly his tory w h i c h t h e D i s t r i c t 
J u d g e h a s he ld t o h a v e b e e n conc lus ive ly proved w a s v e x a t i o u s , 
and should be t a k e n a c c o u n t of in h i s favour in t h e appor t ionment 
of cos t s . There w o u l d s e e m , h o w e v e r , t o h a v e b e e n s o m e degree o f 
uncer ta in ty as t o s o m e of t h e po ints w h i c h h a v e n o w b e e n c lear ly 
es tabl i shed. Mr. Spencer , t h e plaintiff 's s o n , for i n s t a n c e , s t a t e d 
t h a t he w a s n o t aware of t h e ex i s t ence of A r u m o g a n t i l l 1888 . B u t 
t h e order w h i c h I propose t o m a k e as t o c o s t s wi l l g ive w h a t e v e r 
w e i g h t i s d u e t o t h e a r g u m e n t s , on behalf of t h e added plaintiffs 
a n d t h e original plaintiff, w h i c h I h a v e jus t m e n t i o n e d . T h e 
in teres t s of all t h e conte s t ing de fendant s w e r e ident ica l . T h e y 
h a v e e l ec ted t o support * their pos i t ion b y a n a r m y of separate 
proctors and counse l , bo th in t h e Di s tr i c t Court a n d for t h e 
purposes of t h e appeal . T h e y m u s t bear t h e e x p e n s e s of t h i s 
luxury t h e m s e l v e s . I t i s w h o l l y - unreasonable t h a t t h e jo in t 
executors of S i n n a t a n g a m should h a v e severed their d e f e n c e s or 
t h a t t h e first de fendant -respondent should n o t h a v e a s s o c i a t e d 
herself i n a s ingle de fence w i t h t h e m . I w o u l d direct , w h i l e d i s ­
m i s s i n g t h e appeal , t h a t t h e original plaintiff and t h e a d d e d 
plaintiffs should p a y t h e cos t s of ac t ion and of appeal of o n e s e t 
of respondents on ly . 

E N N I S J . — 

T h e ques t ion for dec is ion in t h i s appeal is w h e t h e r su c ces s i o n t o 
t h e property of o n e A r u m o g a n N a g a n a t h a n , a T a m i l g e n t l e m a n , 
w h o died i n t e s t a t e on October 8 , 1904, i s governed b y t h e Tesa­
walamai or b y R o m a n - D u t c h law. 

On t h e d e a t h of N a g a n a t h a n h i s e s t a t e w a s d i s tr ibuted according 
t o t h e rules of R o m a n - D u t c h l a w , and t h e appe l lant b a s e s h i s c l a i m 
o n t h e ground t h a t N a g a n a t h a n w a s an inhab i tant of t h e N o r t h e r n 
Prov ince , t o w h o m t h e Tesawalamai appl ied , and t h a t t h e e s t a t e 
shou ld h a v e b e e n dis tr ibuted according t o t h e rules of t h e Thesa-
walamai. I t is a d m i t t e d t h a t t h e w h o l e of t h e "property, w i t h t h e 
except ion of a f e w shares in t h e Jaffna Trading C o m p a n y , cons i s t s 
in l ands and personal property in Cey lon outs ide t h e l imi t s of t h e 
Northern Prov ince . 



( 8 8 2 ) 

IMS. Regu la t ion N o . 18 of 1806 prescribed t h a t " t h e Tesawalamai, 

ENNWJ ° r 0 U 8 * a m f l ° * * n e M^d* 0 ** inhabi tants of t h e Province of Jaffna, as 
... ' co l lec ted by order of Governor S i m o n s in 1706, shal l be considered 

Spencer v. t o b e in full f o r c e , " and t h a t " all quest ions b e t w e e n Malabar 
Bajaratnam inhabi tants of t h e sa id Prov ince , or where in a Malabar inhabitant 

i s a defendant , shal l b e dec ided according t o the said c u s t o m s . " 
T h e col lect ion of c u s t o m s above referred to , n o w generally known 
as the Tesawalamai, inc luded c u s t o m s relating t o s ta tus and 
c u s t o m s re lat ing t o land. S o far as t h e s e c u s t o m s relate t o land 
a s dis t inct from persons , t h e y have been held not to apply outs ide 
t h e l imits of t h e Northern Prov ince (Wellapulla v. Bitambelem1), and 
legis lat ion h a s b e e n enacted , e.g., Ordinance N o . 4 of 1895, o n t h e 
a s s u m p t i o n t h a t t h e y do not apply b e y o n d those l imi t s . I t is 
contended , however , t h a t , so far as t h e c u s t o m s re late t o s ta tus 
including therein t h e rules for the distribution of e s ta tes o n intes tacy , 
t h e Tesawalamai i s a personal law, s imilar t o t h e H i n d u law in 
Br i t i sh India , w h i c h could b e shaken off on ly b y acquiring a n e w 
domici l . T h e s t a t u t e l a w of Cey lon has more t h a n o n c e u s e d t h e 
word " domic i l " as though more t h a n one domici l could be 
acquired in Ceylon . T h e word is found in sect ion 6 of Ordinance 
N o . 2 1 of 1844 and in sec t ion 25 of N o . 15 of 1876. I n the latter 
Ordinance reference is m a d e t o a person hav ing a domic i l in 
a " part of th i s I s l and " as dis t inct from t h e Mar i t ime Provinces , 
b u t a s t h e Ordinance does not apply t o K a n d y a n s , or t o Tami l s 
of t h e Northern Prov ince subject t o t h e Tesawalamai, I do not 
understand t h e reference. Only o n e domic i l c a n be acquired in 
Ceylon (Wijesinghe's case 2 ) ; and t h e c o m m o n law of the land is 
t h e R o m a n - D u t c h law, w h i c h would apply unless it c a n be proved 
b y t h e party assert ing i t t h a t a special c u s t o m applies in any 
particular case . 

T h e Tesawalamai are not t h e c u s t o m s of a race or a religion 
c o m m o n t o all persons of t h a t race or religion in the I s l a n d ; t h e y 
are t h e c u s t o m s of a local i ty , and apply only t o Tami l s of Ceylon 
w h o are inhabi tants of a particular Province . The c u s t o m s consti­
t u t e a local rather t h a n a personal law, and th i s case turns o n whether 
N a g a n a t h a n w a s or w a s not in fact an inhabitant of Jaffna at the 
d a t e of h i s dea th . 

I n ques t ions relat ing t o domic i l there is a presumpt ion of l aw that 
t h e domici l of origin is re ta ined-unt i l a change is proved, but it 
s e e m s t o m e t h a t w h e n t h e quest ion is o n e of inhabi tancy , for the 
purpose of t h e appl icat ion of a local c u s t o m , t h e presumpt ion is not 
in favour of t h e original inhabi tancy , but of t h e actual res idence at 
a particular t i m e ; t h a t there is a presumpt ion t h a t a change of 
res idence t o a p lace ou t s ide t h e l imi t s of local c u s t o m indicates a n 
in ten t ion t o depart from local c u s t o m . I n m y opinion, the present 
case m u s t b e approached from th i s point of v i ew . 

» (1875) Bam. 1872-76, 114. 2 (1891) 9 S. C. C. 199. 
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• 

As to the facts, jt is admitted that Naganathan was a Jaffna 1M8. 
Tamil by descent, and it is now conceded that he was born in Jaffna. ENNWJ 

. He however lived, oarried on business, married, and died in Colombo; 
and, except for a few months after his birth and occasional visits, Ra^arttnam 
he was never in the Northern Province. The learned District Judge 
has found that Naganathan's wife was a Tamil of Colombo, and her 
father gave evidence saying that he arranged the marriage of his 
daughter with Naganathan on the footing that Naganathan Was 
permanently settled in Colombo and not subject to the Tesawalamai. 
The evidence as to whether Naganathan s father and mother could 
be considered inhabitants of the Northern Province is of little 
weight, if any, against the evidence relating directly to Naganathan, 
which leaves no doubt in my mind that Naganathan was an 
inhabitant of Colombo and not of the Northern Province. The 
distribution of his estate would, therefore, be governed by 
Roman-Dutch law. 

I would dismiss the appeal, but as the interests of the defendants 
seem to be the same, I would allow them one set of costs only both 
in the original action and on the appeal. 

Appeal dismissed. 


