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{COGRT OF CRIMINAL APPEAL]
1969 Present : Sirimane, J. (President), Alles, J., and Weeramantry, J.
S. RATHINAM, Appeliant, and THE QUEEN, Respondent

C. C. A. ApreaL No. 15 oF 1969, wiITH APPLICATION No. 20

8. C. 25/66—21. C. Jaffna, 31328

Criminal Procedure Code—Section 122 (3)—Procedurc to be adopted in the use of the
Scction—Court’s overall control over the noles of the Police investigation—
Oral statements made to the Police during the investigation—Inadmissibiluy as

corroborative evidence.

Failure of accused to offer evidence~——Adverse comment of Court thereon—=Scops of
Court’s power to make such cornment.

Evidence~—Ballistics expert—His deposition in dlagistrate’s Tourt—Hearsay ilem
therein—Inadmassibility of it as evidence at the trial.

Court of Criminal Appeal Ordinance (Cap. 7)—Subsections (1) and (2} of section 5—
Scope of the provisos therein.

(1} The accused-appellant was charged with the murder of a per—;on by
shooting him from a passing car in which tho accused was travelling. When

the Police Inspector who conducted the police inquiries nnmedlately after the
cummission of the alleged offence was giving evidance at the trial, the prosecuting
Counsel elicited from him the fact that when he reached the scene of the shooting
the chief prosecution witness K made oral statements to him inculpating the
accused, which resulted in instructions being given for the arrest of the accused.
Im tho summing-up the Jury were invited indirectly by tho trial Judge to accept
the evidence of XX because it was corroborated by the statement which K

promptly mado to the Police inculpating the accused.

Held, that tho cflect of section 122 (3) of tho Crimninal Procedure Code 1s to

render the use of an oral statement mado to a polico officer in the courso of a
Polico investigation just as obnoxious to 1t as the use of tho same statemend

reduced into writing. Neither Counsel for tho defenco nor Counscl for the
prosecution nor even the Court is entitled to elicit, either direetly or indirectly,
material which would suggest to a jury that thoe contents of a statement to tho
Police made either orally or recorded in writing corroborates the ovidence
given by a witness in Court. In the present case therefore, there was a serious
misdirection to the Jury when they wero invited indirectly by tho trial Judge
to accept the contents of K’s oral statements to the Yolice as corroboration

of to K’s testimony in Court.
** An analysis of Section 122 (3) of the Criminal Procedure Code would seem
to indicate that —

(a) The statement can only be used for the limited purpose of proving
that a witness made a different statement at a different tims or to

refresh the memory of the person recording it :

(b) Any criminal Court may send for the statements recorded 1n a case
under inquiry or trial in such Court and may use such statementa
or information not as evidence in the case but to aid it in such

. inquiry or tnal :
1*%—K 7334
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(¢} Newther tho accused nor his agents shall be entitled to call for such
astatements except a3 provided for in the recent amendment to
the Criminal Procedurs Codo by Act No. 42 of 1961, nor shall he
or they be entitled to sco theur becauso they aro referred to by the

Court :

(d)} 1f the statement is used by the police officer or inquirer to refresh
his. memory or if the Court uscs themn for tho purpose of contradicting

- such police officer or inquirer tho statement will bo entitled to be
shown to the adverse party and such party will be entitied to cross-

cxamine the witness thercupon. ™

(11) Wkere, in a presceution for murder by shooting, it 1s alleged by the Crown
that tho accuscd elonc was tnc aszailant, but the defence suggests that the
accused o7 another could have fired the gun, then thero 15 no obligetion on the

accused to oficr any cvidence on the pouint.

(in1) YWhen a Ballistics expert is not a witness at tho trial end his deposition
in tho Mogistrate’s Court is led in evidence as part of the casze, en item of hearsay
in the deposition woudd be mnadmissible as evidence.

(iv) Tho Court would not dismiss on appeal under ths proviso to soection
6 (1) of the Court of Criminal Appeel Ordinanco if it is impoessible to say that
on the whole of tho facts and assuming a correet directton the Jury swould,
without a doubt, havo found the nccused guilty upon the evidence led.

(v} In thic histery of the Court of Criminal Appeal 1n Cevlon, the power of
the Court to crdor a new trial vnder the proviso to section § (2) of the Court of
Criminal Appeal Ordinance has never been used to erd2r an accused person to
bo tricd on o third ccceasion.

APPEAL acainst a conviction at a wrial before the Supreme Court.

Devasagayam,
cllant.

- G . Chitty, Q. C., with . R. 5. IR, Coomaruswamy, Mai
M. A, Maunsoor and G. K. Chitty (D), tor the accused-

. A.de S. Wijesunderu, Senior Crown Counsel, for the Crown.

Cur. ade. vult.

April 26, 1969.  ALLES, J.—

The appellant was convicted by an unanimous verdict of the jury with
havinzg committed the murder of a young lad called Subramaniam
PDevendram on the Sth of November 1965 at No. 358 Kankesanturail Road,

Jaffoa.

The entire casze for the prosccution centred round the chief prosceution
witness Xandiah Kulasingham. The suggested motive for the crime
was that the accused bore ill-will towards Kulasingham for a period of
two weceks prior to the offcnee; that he fired a shot at Kulasingham
and .that the charge struck the deccased who was scated by the
side of Iulasingham on the steps of No. 338, which was the Dattery
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Service shop of Mahendran. "The shooting 1s alleced to have taken

place about 5.30 in the evening in Jaffna town, the shot having been
fired from a passing car in which the accused and his companions were

travelling along the Jaffna-K.K.S. Road.

Kulasincham stated in evidence that the accused and he had been

o
friends ; that the accused was encouraging an affair between his brother-
in-law Rasiah and a dancing girl called Rajaluxmi; that he had found

fault with the accused for his conduct, and in consequence the accused
was offended with him. It also transpired in evidence that the accused
had complaincd to the Police that Kulasingham had set fire to lus boutique,

which according to IKulasingham was a false complaint.

Kulasingham was in the habit of frequenting the battery shop where
the deceased was employed as a labourer. The manager of the shop
was Sharma. According to Kulasingham while he was scated on the
steps of the shop about one foot away from the deceased, he saw a car
driven by Subramaniam proceccding from the direction of INankesanturai
towards Jaffna. One Shanmugam was seated Inside the car. About
10 minutes later the car again came {from the same direction travelling

slowly about 15 m.p.h. and on this occasion the accused too was scated in

tho rear scat-next to Shanmugam. The suggestion for the Crown was

that on the first trip the car was sent to reconnoitre and find out whcther
Kulasinzham was present and that the accused was picked up on the
seccond gccasion. As the car passed the shop the second time the accused,
who was armed with a gun, fired a shot from the rear window of the car
closest to the shop. Kulasingham states that he saw about 18" of the
barrel protruding from the window of the car. The shot struck the
dececasced who rolled off the step. The car then speeded up and proceeded
fast. Sharma wasat that time inside the shop attending to some accounts
and Kulasingham told Sharma that the accused had shot the deceased.
Kulasingham stated that the distance between the place where he was
scated and the car, at the time of the shooting, was 74 feet. The stc'ps’
of the shop were about 4 fect from the cdge of the road and on the side
of the road towards Kankesanturai there was a projecting wall of the
adjoining barber saloon which abutted the road and enabled a person

sitting on the steps to ‘sce only a distance of about 15 to 20 fect

The deceased had received the shot on the upper part of

i that direction.
There were 22 entrance

the body—the face, neck, chest and upper limbs.
wounds and 129 injuries and according to the evidence a No. 4 cartridge

had been used.  Qut of the 160 pellets in such a cartridge about a hundred
had struck the deceased cauging almost instantaneous death. The

circurnstances clearly indicate a case of deliberate shooting.

Sharma also purported to identify the ‘accused as the assailant but

the learned trial judge invited the jury not to accept his evidence of
identification *“ as it would be highly dangerous to act on his evxdence
Theréfore it must be assumed that the j jury acted solely on Ku]asmoham 9
evidence of identification in finding the accused guilty of murder. "!
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Learned Counsel for the appellant submitted that his client had been
gravely prejudiced by inadmissible evidence of a very damaging nature
being led at the trial by the Crown and further that there was a grave
misdirection by the trial Judge in regard to the manner in which the
Jury were invited to accept Kulasingham’s evidence of identification.
W hen Inspector Savundranayagam, who conducted the Police inquiries
was being examined by Crown Counsel he elicited the fact that
the Inspector reached the scene of the shooting at 6.25 p.m. and was

followed by Inspector Aluvihare. Kulasingham and Sharma were at
the scene and Savundranayagam questioned them both orally and then

sent Aluvihare to arrest the accused, Shanmugam and Subramaniam.
The statements of Kulasingham and Sharma were recorded at 7 p.m.

The following are the questions put and the answers elicited from
Savundranayagam on this point.

994—Q. Before you recorded the statement of Kulasingham you asked
Aluvihare to go and arrest the accused.

A. Yes. I asked him to arrest Rathinam, Shanmugam and

Subramaniam.

905—Q. Rathinam is the accused ?

A. Yes.

996—Q. Before you recorded the statement of Kulasingham at 7 o’clock
you gave these instructions to Aluvihare ?

A. Yes.

997—Q. At that time you had already questioned whom ?

A. Kulasingham and Sharma. After questioning them I instructed

Aluvihare to arrest the accuscd.

998—Q. Did you instruct him to arrest any other person ?

A. No.
It is inconceivable, from the answers to questions 994 to 998 that the
jury were not apprised of the fact that before 7 p.m. IKulasingham and
Sharma bhad made oral statements to Savundranayagam inculpating the
appellant, which resulted in instructions being given to Aluvihare to
arrest the three persons, who according to Kulasingham’s evidence, were
present in the car at the time of the shooting. This evidence which
suggested that Kulasingham and Sharma had mentioned the name of the
accused to the Police is clearly in conflict with the provisions of Section
122 (3) of the Criminal Procedure Code, which only permits evidence to
be led to contradict a witness and not to corroborate him. This Court
has previously deprecated this type of questioning by Crown Counsel
(Vide C.C.A. Appeal 87-88/68-SC 91/G8 M. C. Colombo 43196/C). Since
the judgment of the Privy Council in Ramasamy?! has approved of the
decisinn of the Court of Criminal Appeal in Buddharakita Thera® which

3 (1964) 66 N. L. R. 265. s (1962) 63 N.L.R. 433,
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held that ‘‘the effect of Section 122 (3) was to render the use of an oral
statement to a police officer in the course of an investigation just as
obnoxious to it, as the useof the same statement reduced into writing
it should be noted that the use of Section 122 (3) is beset with many
a pitfall and one has to tread wanly lest one unconsciously contravenes

the provisions of this section.

" Since there appears to be some doubt in regard to the procedure to be

adopted in the use of Section 122 (3), we think it desirable to lay down
certain fundamental principles for the guidance of Counsel and the Court.
Scction 122 (3) and its legal mmplications have been the subject of
controversy since 1924, when Bertram C. J. delivered the judgment
of the Court in R. v. Pabilis! and the history of the Section and
its gradual development upto its present form has been set out fully
by Viscount Radcliffe in Ramasamy’s case. In the concluding portion of
the judgment dealing with the legal implications of the Section he has .
remarked that the Criminal I'rocedure Code though ‘‘not primarily
concerned with the rules of evidence at all but containing regulations
for the special procedure of investigation under Chapter XII and
manifesting a clear general intention based on the peculiarities of -
procedure >’ was intended ** to keep material produced by it out of the
range of evidence to be used when a trial takes place ”’. It would-therefore
appear that the Court must be extremely cautious to ensure that material
is not elicited either dircctly or indirectly which would suggest to a jury
that the contents of a Police statement made either orally or recorded in
writing corroborates the evidence given by a witness in Court. An
analysis of the Section would seem to indicate that—

() The statement can only be used for the limited purpose of proving
that a witness made a different statement at a different timo or

to refresh the memory of the person recording it :

(b) Any criminal Court may send for the statements recorded in a
case under inquiry or trial in such Court and may use such
statements or information not as evidence in the case but to

aid it in such inquiry or trial :

(c) Neither the accused nor his agents shall be entitled to call for such
statements except as provided for in the recent amendment to
the Criminal Procedure Code by Act No. 42 of 1961, nor shall
he or they be entitled to see them because they are referred to

by the Court :

(d) If the statement is used by the police officer or inquirer to refresh
his memory or if the Court uses them for the purpose of
contradicting such police officer or inquirer the statement will
be entitled to be shown to the adverse party and such party
will be entitled to cross-examine the witness thereupon.

1 (1924)25 N.L. R, 424~
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It will be noticed from the above analysis that it 1s the Court which has
overall control over the notes of the Police investigation when it is intended
to contradict the witness from the written record. It is the Court which
 calls for the notes of the Police investigation and has a discretion whether

it should be used t‘o°aid it at the inquiry or trial and no refercnce by the
Court entitles the defence to have access to the statements. As Garvin’
A. C. J. observed in the Divisional Bench casc of King ». Coorayl—

‘«« A Court 1s entitled to use the Information Book to assist it in
elucidating points which appear to require clearing up and are material
for the purpose of doing justice. The Information Book may show
that there exists a witness, whom neither side has called, able to give
material evidence which a2 Judge may think should be placed before
s.jury. It may indicate lines of inquiry which should be explored in
the highest intcrest of justice, ormay disclese to a Judge that a witness
is giving in evidence o story materially different from the story told
by him to the investigating officer shortly after the offence.”

Although it sometimes happens that the defence have 1n their possession
statements recorded in the course of an investigation and procced to
cross-examine the witnesses on their police statements and although
there can be no -objection to such a course 1mn view of - the
provisions of the Evidence Act, the defence is not legally entitled to call
for the statements, particularly as Section 122 (3) prohibits the defence
from having access to such statements. The manner in which the
statements can be used 1s a matter entirely within the diseretion of the
Court and no doubt the Court will always exercise its discretion in the
interests of justice. Be that as it may, neither Counsel for the defence
nor Counsel for the proscecution nor even the Court is cntitled to elicit
evidence from the Police statements which corroborates the evidence
of the witness in Court. Reference has already been made to this lapse
on the part of Crown Counsel in the questions put to Inspector
Savundranayagam but learned Counsel for the defence, inadvertently
no doubt, has also been guilty of this same lapse when he clicited from
Kulasingham that he told the Police officer that Rathinam, Subramaniam
and Shanmugam came in a car and fired. It may be that Counsel’s
object was toindicate to the Jury that Kulasingham in his police statement
stated that all three persons fired, whereas in Court he stated that only
the accused fired, but the questions and answers unfortunately resulted
in placing before the Jury, that part of Kulasingham’s statement which
implicated the appellant. In the same connecction, learned Counsel for
the appellant complains that the directionsof the trial Judge in regard to
the credibility to be attached to Kulasingham’s evidence were faulty
because in Counsel’s submission, the directions, in effect, invited the

} (1920) 28 N. L. R, 74 at 83.
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Jury to accept the evidence of Kulasingham because it was corroborated
by the statcment which he promptly made to the Police. Very carly
in the summing up he dirccted the Jury in the following terins (—

‘““ Now, onc of the tests we would advise you to apply is, how socp
was this complaint made after the incident ?  Because you will realise
that thec sooner a statement is made, the less chance there is for
fabrication. JIn this instance, you will remember that this incident
happened at 545 p.m. in the evening approximately. The Inspector
says Lhat he was at the scene by 6:25 p.m. He questioned Dboth
Kulasingham and Sharma and by 7 p.m. he says hie was recording the
statement of Kulasineham. So then that will be a matter for yon
to take into consideration as to how promptly- the statemmentls were
recorded. You will sce that IQulasingham’s statement was recorded
at 7 p.m. but he had been questioned carlier before his statement
was rccorded. The incident happened at 545 p.m. and by 6-:25 p.m.
the Police were at the seene. At 7-40 p.m., the other statement was
reccorded. ‘Thatgives yousome idea of the promptitude of the recording

of the statemeonts .”

It was submitted on behalf of the defence that the invitation to act on
the evidence of IKulasingham because of the promptness with which
his complaint was recorded, can only reasonably mean that the matter
which the Juryv were asked to take into consideration was that
Kulasingham had mentioned promptly the name of the accused as the
assailant, negativing the possibility of fabrication.
Later, in decaling with KXulasingham’s ¢vidence, the learned Judge gave
the following directions :(—
““ Now, take on the other hand the evidence of the man Xulasingham.
If you are satisfied that he had the opportunity of secing, and there 18
no suggestion made that he was so old he could not have seen. Of
course, the suggestion is made, broadly that in that little space of time
you could have made a mistake, you could have done this, you could
have done that. Well, here 1s a man who tells you ° I madce out that
man, scated in the very front of the boutique on the step, I could
have seen’. Then, is there any rcason to disbelieve him ? Then
you arc disbelicving him because you think he has a motive to falsely
implicate this person and for no other reason. If you are satisfied
that he was in a position to sce, then you are disbelieving him because
you think that he has a grudge and is falsely bringing this man in.

‘Now, in regard to that matter, as I told you, by 6-25 p.n. the Polico
are there and sometime between 6-25 and 7 ke has told the Police and
by 7‘00 his statement i1s recorded. Then apparently according to
what he has said, he has fold Sharma immediately and Sharma does
not deny that it is possible that he did say it. Then what is this
conspiracy ¢ ‘That within that short space of time he has decided to
implicate this man not having seen the man who fired. If theat
is the view you form, the accused must be acquitted straightaway.”
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Learned Counsel for the appellant submits, with some justification, that

when the Judge in the passage dealt with the possibility of a conspiracy
to implicate the accused on a false charge and proceceded to remind them
of the times at which the Police came and recorded Kulasingham's
statement, 1t can only mean that what he told the Police was that the
accused was the assailant. Counscl further submits that the reference to
the information being given to Sharma soon afterwards can only mean

the same thing.
Finally, there is the following passage, towards the end of the charge :—

““The evidence is purely that of Ixulasingham because you may have
rcason to doubt Sharma. Do you think it is possible for Kulasingham
between 543 p.m. and 6-25 p.m., when the Police arrived, to have
persuaded Sharma to falsely implicate another man in a murder case.
That i3 the suggestion that Sharma was willing to fall in line with
Kulasingham for Kulasingham’s own wicked design.”

In these passages, the learned trial Judge has, quite unconsciously
indicated to the Jury that INulasingham had told the Police at the earliest
opportunity that the accused was the assailant. We are therefore in
agreement with the submission of Counscl for the appellant that there was
a scrious misdirection to the Jury when they were invited indirectly by
the trial Judge to accept the contents of INulasinghamn’s Police statement

as corroboration of his testimony.

Counsel for the appellant also submitted that the learned trial Judge
was in error when he asked them to consider the application of Lord
Ellenborough’s dictum in f. v. Cochrane! (1814) Gurney’s Reports 479
to the facts of this case. It would appear from the Judge’s charge that
Counsel for the defence suggested that Shanmugam might have been
the assailant while the accused who was seated by his side may have been
only holding the barrel of the gun. Dealing with this suggestion the

trial Judze said—
““* If he was holdingz the gun and then a shot rang out, If this accused
is not the person who fired the gun, that is a matter which is within
the knowledge of the accused and nobody else.

Then gentlemen if this is the position, the Crown has proved it to
the point of saving that the lethal weapon was in the hands of this
person, in that position, when the gun was fired. He was holding the
gun. If somebody else fired the gun, who knows ? Can anybody
clse know other than the accused or the person who fired the gun 77

He thereafter proceeds to cite the well known quotation f{from’
R. v. Cochrane and in regard to the failure of the accused to give an

explanation cencludes by saying—

‘““ So, in a case of shooting, if the prosecution can prove it to this
point, that this man was scen with the gunin his hands, with the barrel
protruding and at that moment a shot fired would that not at [east

1 {!s‘[ ') Ll tvrpenmet’ e ! rrerie ,:9,
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show a suspicious circumstance to which he alone holds the key ?
Plcase remember, I am not saying that he has to prove anything;
that is for the prosecution. ©The prosecution has to prove the case.
Lord Ellenborough is only saying how you could deal with these
particular circumstances of suspicion.”

Although in this passage the learned trial Judge did remind the Jury
correctly in regard to the burden of proof it seems to us that the citation
from Lord Ellenborough’s dictum was not apposite in the particular
circumstances of the case and may have tended to confuse the Jury.
If the defence had taken up the position that Shanmugam may have been
the assailant and the accused was only present and holding the barrel
(probably to kecep it away from him) there was no obligation on his
part to give an explanation of his presence in the car. The accused
was not charged on the basis of common intention and the proseczution
case was that he alone was the assailant. In a case where, on the evidence
led by the prosccution, the defence suggests that the accused or another
could have fired the gun, then the accused 15 not called upon to offer
any cvidence on the pomt and the dictum has no application.
In the words of the Court of Criminal Appeal in Seetin v. The Queen?
there was no obligation on the accused in this case ‘‘lo offer cvidence
which was in his power to offer > when the defence suggested that it
was Shanmugam and not the accused who was responsible for the

shooting.

In view of these misdirections the question arises firstly, whether
this is a fit case to which the proviso to Section 5 (1) of the Court of
Criminal Appecal Ordinance would be applicable. Can it be =aid
in the words of the House of Lords i Shrland’s case ? that in
spite of the misdircctions in regard to the provisions of Section
122 (3) of the Criminal Procedure Code and the madmissible evidence
led by Crown Counsel a rcasonable jury after being properly directed
would on the evidence of Kulasingham without a doubt have convicted
the appellant ? Learned Counsel for the appellant submitted that it
was 1mpossible for the Jury to have inevitably come to that conclusion
in view of three wvital matters—the fact that the motive was double
cdged, the absence of Injuries on Kulasingham and the cvidence of the
Ballistics expert in regard to the range of fire.  On the question of motive
1t is obvious that even if Kulasingham did not identify the accused he
had every reason to implicate the accused as the assailant. In regard
to the absence of injuries on Kulasingham, 1t 1s indeed remarkable that
he escaped unscathed, although he was seated in close proximity to the
deceased and the abscencee of injuries i1s not inconsistent with the defence
suggestion that he arrived on the scene after the shooting. In regard

' (1965) 68 N. L. R. 316 at 321, t (1943) 30 Cr. App. R. 40.
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to the third matter, the Ballistics expert was not a witness at the trial
and his deposition in the Magistrate’s Court was led in evidence as part
of the prosecution casc. In that deposition he expressed the opinion
that the spread on the body 177 X177 would correspond to a firing distance
of approximately 40 feet from a 16 bore No. 4 cartridge fired from a gun
of average barrel dimensions. He stated that he was shown the position
of the car from where the shooting took placc—an item of inadmissible
hearsay—and considering the spread and the distribution of the waddings
and position of the car he thought the shot could have been fired from
tho position indicated with a No. 4 cartridge from a gun with a short
barrel. The most that can be said about this evidence is that it is not
necessarily inconsistent with Kulasingham’s evidence that probably
a short-barrelled gun was used. The evidence however thata short-
barrelled gun was used was of an extremely tenuous nature and depends
entirely on the evidence of Kulasingham that the shot was fired from
distance of 7% feet and that he only saw about 187 of the barrel protruding
from the window. This however does not exclude the possibility of the
barrel being concealed inside the car. We thercfore agree with the
submissions of counsel that this is not a case to which the proviso to
Section 5 (1) can properly be applied. In the words of the Court of
Criminal Appeal in England in B. v. Haddy! *‘the Court may apply

the proviso and dismiss the appeal only if they arc satisfied that on the

whole of the facts and with a correet direction the only proper verdict

would have becn onc of guilty *’. It is impossible for us to say that on

the whole of the facts and assuming & correct direction the Jury would,

without a doubt, have acted on Kulasingham’s evidence and found the

accused guilty.

I'inally there is the question whether we should order a new trial under
the proviso to Section 5 (2).  This 1s the sccond trial which the appellant
has faced. At the first trial too he was convicted of murder by a divided
verdict of the Jury but that verdict was set aside in appeal. In the
history of the Court of Criminal Appeal in this country an accused person
has never been tried on a third occasion. We are therefore not disposed
to act under the Proviso to Secction 5 (2) and order a new trial. In fact
learned Crown Counscl made it quite clear that he was not making such
an application. The coaviction is therefore quashed and the accused

acquitted.
Accused acquitied.

' (1944) K. B. 442,



