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[Court of Criminal A ppear]

1969  Present: S irim an e, J . (P residen t), A lle s , J ., a n d  W e e ra m a n try , J. 

S . R A T H I N A M , A p p e lla n t, and T H E  Q U E E N , R e s p o n d e n t  

C. C. A .  A ppeal N o . 15 of 1969, with A pplication N o . 2 0  

. S .C . 2.5/66— M . G. Jaff na, 31328

Criminal Procedure Code—Section 1 2 2  (.3)— Procedure to be adopted in the use o f  the 
Section— Court's overall control over the notes of the Police investigation— 
Oral statements made to the Police during the investigation—Inadmissibility as 
corroborative evidence.

Failure of accused to offer evidence—Adverse comment of Court thereon—Scope of 
Court's power to make such comment.

Evidence— Ballistics expert—His deposition in Magistrate's Court— Hearsay item 
therein— Inadmissibility of it as evidence at the trial.

Court of Criminal Appeal Ordinance (Cap. 7)— Subsections (1 ) and ( 2 )  o f section 5—  
Scope of the provisos therein.

(i) The accused-appellant was charged with the murder o f a person by 
shooting him from a passing car in which the accused was travelling. When 
the Police Inspector who conducted the police inquiries immediately after the 
commission o f the alleged offence was giving evidence at the trial, the prosecuting 
Counsel elicited from him the fact that when he reached the scene o f the shooting 
tho chief prosecution witness K made oral statements to him inculpating the 
accused, which resulted in instructions being given for tho arrest o f  the accused. 
In tho summing-up tho Jury were invited indirectly by tho trial Judge to accept 
the evidence o f K  because it was corroborated by tho statement which K 
promptly mado to tho Polico inculpating the accused.

Held, that tho eiTect of section 122 (3) o f tho Criminal Procedure Code is to 
render tho use of an oral statement mado to a polico officer in the courso of a 
Polico invesligation just as obnoxious to it os tho uso of tho same statement 
reduced into writing. Neither Counsel for tho dofenco nor Counsel for the 
prosecution nor even the Court is entitled to elicit, cither directly or indirectly, 
material which would suggest to a jury that tho contents of a statement to tho 
Police mado either orally or recorded in writing corroborates the ovidenco 
given by a witness in Court. In tho present caso therefore, there was a serious 
misdirection to tho Jury when they were invited indirectly by tho trial Judge 
to accept tho contents of K ’s oral statements to the Polico as corroboration 
o f to K ’s testimony in Court.

"  An analysis of Section 122 (3) o f tho Criminal Procedure Code would seem 
to indicate that —

(а) Tho statement can only be used for the limited purpose o f proving
that a witness made a different statement at a different time or to 
refresh the memory o f the person recording i t :

(б) Any criminal Court may Bend for the statements rocordod in a caso
under inquiry or trial in such Court and may uso such statements 
or information not aa evidence in the case but to aid it in auoh 
inquiry or trial:
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(c) Neither tho accusod nor hia ogent3 shall bo entitled to call for such
statements except as provided for in tho recent amendment to 
tho Criminal Procedure Code by Act No. 42 of 1961, nor shall ho 
or they bo entitled to seo thou) becauso they aro teferred to by tho 
Court- :

(d) I f  tho statement is used by tho police officer or inquirer to refresh
hi3 memory' or if the Court uses them for tho purpose of contradicting 
such police officer or inquirer tho statement will bo entitled to bo 
shown to the adverse party and such party will be entitled to cross- 
examine the witness thereupon. "

(ii) Where, in a prosecution for murder by shooting, it is nl'.egod by the Crown 
that tho accused alone was the assailant, hut the defence suggests that the 
accused or another could have fired the gun, then there is no obligation on tho 
accused to offer any evidence on tho point.

(iii) When a Ballistics expert is not a witness at tho trial and his deposition 
in tho Magistrate's Court is led in evidence as part o f the ease, an item of hearsay' 
in tho deposition would be inadmissible nr evidence.

(iv) Tho Court would not dismiss on appeal under ths proviso to soction 
6 (1) o f the Court of Criminal Appeal Ordinance if it is impossible to say that 
on the whole of tho facts and assuming a correct direction the Jury would, 
without a doubt, liavo found the accused guilty upon the evidence led.

(v) In tho history of tho Court of Criminal Appeal in Ceylon, the power o f  
tho Court to order a new trial under the proviso to section 5 (2) o f the Court o f  
Criminal Appeal Ordinance has never been used to ordtr an accused person to 
bo tried on a third occasion.

A p p e a l  a g a in st a  c o n v ic t io n  a t a tria l b e fo re  th e Supremo C ou rt.

- 0. E. Chilli/, Q. C., with E. H. S. E. Coomarttmaniy, Maim Dccamgayam, 
if. A. Munsoor anti G. E. Chilly (Jar.), for (he accuycch&fyllant.

T. A . do S. Wijosundcm, S en ior  Crown Counsel, fo r  th e  C row n .

Cur. tide. vull.

’A pril 2G, 19G9. A lles , J .—

' T h e  a p p e lla n t w as c o n v ic te d  b y  an  u n a n im ou s v e r d ic t  o f  th e  ju r y  w ith  
h a v in g  c o m m itte d  th e  m u rd e r  o f  a young  lad  ca lled  S u b ra m a n ia m  
D e v c u d r a m  o n  th e  Sth  o f  N o v e m b e r  I9G5 at N o . 35S  K a n k csa n tu ra i R o a d ,  
JafFna.

‘ T h e  e n tire  ca se  fo r  th e p ro se cu t io n  cen tred  r o u n d  th e  c h ie f  p r o s e c u t io n  
w itness K andinJi K u la s in g h a m . T h o  su g g ested  m o t iv e  fo r  th o  c r im e  
was th a t  th e  a ccu se d  b o re  ill-w ill to w a rd s  K u la s in g h a m  fo r  a p e r io d  o f  

.tw o w eek s p r io r  to  th e  o f f e n c e ;  th a t h e  fired  a sh ot a t K u la s in g h a m  
a n d  .t h a t  th e  ch a rg e  s tru ck  th e  d ecea sed  w h o  w as sea ted  b y  th e  
side o f  K u la s in g h a m  on  th e  step s  o f  N o . 358 , w h ich  w as the B a t te r y
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Service s h o p  o f  M a h e n d ra n . T h e  sh oo tin g  is a lle g e d  t o  h a r e  ta k en  
p la co  a b o u t  5 .3 0  in  t h e  ev en in g  in J a ffn a  to w n , th e  s h o t  h a v in g  been  
fired  fro m  a  p a ss in g  c a r  in  w h ich  th e  accu sed  a n d  Ills c o m p a n io n s  w ere 
tra v e llin g  a lo n g  th e  J a f fn a -K .K .S .  R o a d .

K u la s in g h a m  s ta te d  in  e v id e n ce  th a t th e  a c c u s e d  a n d  lie  h a d  been  
fr ien d s ; th a t  th o  a c c u s e d  w as en cou ra gin g  a n  a ffa ir  b e tw e e n  h is b ro th er - 
in -la w  R a s ia h  a n d  a  d a n c in g  g ir l ca lled  R a ja lu x in i ; t h a t  h e  h a d  fo u n d  
fa u lt  w ith  th e  a c c u s e d  fo r  h is con d u ct , an d  in  c o n s e q u e n c e  th e  a ccu sed  
w as o ffe n d e d  w ith  h im . I t  a lso  transpired in  e v id e n ce  th a t  th e  a ccu sed  
had  co m p la in e d  t o  th e  P o lic e  th a tK u la s in g h a m  h a d  se t  fire  t o  Ins b o u tiq u e , 
w h ich  a c c o rd in g  t o  K u la s in g h a m  w as a  false c o m p la in t .

K u la s in g h a m  w a s  in  th e  h a b it  o f  freq u en tin g  th e  b a t t e r y  s h o p  ■where 
th e  d e ce a se d  wa3 e m p lo y e d  as a  labou rer . T h e  m a n a g e r  o f  th e  sh op  
w as Sharrna. A c c o r d in g  t o  K ulasinsrham  w hile  he w a s s e a te d  o n  th e 
s tep s  o f  th e  sh o p  a b o u t  o n e  f o o t  a w a y  from  th e  d e c e a s e d , h e  sa w  a  ca r  
d r iv e n  b y  S u b ra m a n ia m  p ro ce e d in g  fro m  th e d ir e c t io n  o f  K a n k e sa n tu ra i 
tow a rd s  J a ffn a . O n e  S h a n m u g am  w as seated  in s id e  th e  ca r . A b o u t  
10 m in u te s  la te r  th e  c a r  a g a in  cam e fro m  th e  sa m e  d ir e c t io n  tra v e llin g  
s lo w ly  a b o u t  15 m .p .h . a n d  o n  th is o cca s ion  th o  a c c u s e d  t o o  w as se a te d  in  
th o  rear s c a t  n e x t  t o  S h a n m u g a m . T h e  su g g e s tio n  fo r  th e  C row n  w as 
th a t  o n  th e  first t r ip  th e  ca r  w as sen t t o  re co n n o itre  a n d  fin d  o u t  w h eth er  
K u la s in g h a m  w a s  p re se n t a n d  th at th e  a ccu sed  w a s p ic k e d  u p  on  th e  
secon d  o c ca s io n . A s  th e  ca r  passed  th e  sh o p  th e  s e c o n d  t im e  th e  accu sed , 
w h o  w as a rm e d  w ith  a  g u n , fired  a  sh o t  from  th e  re a r  w in d o w  o f  th e  ear 
c lo ses t t o  th e  sh o p . K u la s in g h a m  sta tes  th a t  h e  sa w  a b o u t  IS "  o f  the 
b a rre l p r o tr u d in g  fr o m  th e  w in d ow  o f  th e  car. T h e  s h o t  s t r u c k  the 
d ecea sed  w h o  r o lle d  o f f  th e  s te p . T h e  car th en  sx jeed cd  u p  a n d  p ro ce e d e d  
fa st. Sharrna w a s  a t  th a t  t im e  inside th e  sh op  a t te n d in g  t o  s o m e  a cco u n ts  
a n d  K u la s in g h a m  to ld  Sh arrna th a t  th e  a ccu sed  h a d  s h o t  th e  d ecea sed . 
K u la s in g h a m  s ta te d  th a t  th e  d is ta n ce  b e tw een  th e  p la c e  w h ere  h e  was 
sea ted  a n d  th e  ca r , a t  th e  t im e  o f  th e sh ootin g , w a s 74 feet-. T h e  steps 
o f  th e  sh o p  w ere  a b o u t  4  fe e t  fro m  th e  ed g e  o f  th e  r o a d  a n d  o n  th e  side  
o f  th e  r o a d  to w a rd s  K a jik e sa n tu ra i th ere  w as a  p r o je c t in g  w a ll o f  th e 
a d jo in in g  b a rb e r  sa lo o n  w h ich  a b u tte d  th e  r o a d  a n d  e n a b le d  a  p erson  
s ittin g  o n  th e  s tep s  t o 's e e  o n ly  a d is ta n ce  o f  a b o u t  15 t o  2 0  fe e t  
in  th a t  d ire c t io n . T h e  d e ce a se d  h ad  rece iv ed  th e  s h o t  o n  th e  u p p e r  p a r t  o f  
th e  b o d y — th e  fa c e , n e ck , ch e s t  and  u p p er  lim bs. T h e r e  w ere  22 en tra n ce  
w ou n d s  a n d  129 in ju r ie s  a n d  a cco rd in g  to  th e  e v id e n c e  a  K o .  4  ca r tr id g e  
h ad  been  u sed . O u t o f  th e  1G0 p ellets  in su ch  a  ca r tr id g e  a b o u t  a  h u n d red  
h a d  s tru ck  th e  d e ce a s e d  cau sin g  a lm o st in s ta n ta n e o u s  d e a th . T h e  
c ircu m sta n ces  c le a r ly  in d ic a te  a  case o f  d e lib era te  s h o o t in g .

Sharrna a lso  p u rp o r te d  to  id e n t ify  th e  a ccu s e d  as th e  assa ila n t b u t  
th e  lea rn ed  tria l ju d g e  in v ite d  th e  ju r y  n o t  t o  a c c e p t  h is  e v id e n ce  o f  
id e n tifica tio n  “  a s  it  w o u ld  b e  h ig h ly  d a n g erou s  t o  a c t  o n  h is  ev id en ce .-”  
T h e re fo re  i t  m u s t  b e  a ssu m ed  th a t  th e  ju r y  a c te d  s o le ly  o n  K u la s in g h a m ’s  
e v id e n ce  o f  id e n t if ica t io n  in  fin d in g  th e  a ccu sed  g u i l t y  o f  m u r d e r . ''
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L e a rn e d  C ou n se l fo r  th e  a p p e lla n t su b m itte d  th a t  h is  c lie n t  h ad  b e e n  
g r a v e ly  p r e ju d ic e d  b y  in ad m iss ib le  e v id e n ce  o f  a  v e r y  d a m a g in g  n atu re  
b e in g  le d  a t  th e  tr ia l b y  th e  C row n  a n d  fu r t h e r  th a t  th ere  w as a  g ra v e  
m isd ir e c t io n  b y  th e  tr ia l J u d g e  in  re g a rd  to  th e  m a n n e r  in  w h ich  th e  
J u r y  w e re  in v ite d  t o  a c c e p t  K u la s in g h a m ’s e v id e n c e  o f  id e n tif ica tio n . 
W h e n  In s p e c to r  S a v u n d ra n a y a g a m , w h o  c o n d u c te d  th e  P o lic e  in q u ir ie s  
w as b e in g  e x a m in e d  b y  C row n  C ou n se l h e  e lic ite d  th e  fa c t  th a t  
th e  I n s p e c t o r  rea ch ed  th e  scen e  o f  th e  s h o o t in g  a t  6 .2 5  p .m . a n d  w aa 
fo llo w e d  b y  In s p e c to r  A lu v ih a re . K u la s in g h a m  a n d  S h a rm a  w ere a t  
th e  scen e  a n d  S a v u n d ra n a y a g a m  q u e s t io n e d  th e m  b o th  o ra lly  a n d  th e n  
se n t A lu v ih a r e  t o  a rrest th e  a ccu sed , S h a n m u g a m  a n d  S u b ra m a n ia m . 
T h e  s ta te m e n ts  o f  K u la s in g h a m  a n d  S h a rm a  w e re  r e c o r d e d  a t  7 p .m . 
T h e  fo l lo w in g  are  th e  qu estion s  p u t  a n d  th e  a n sw ers e lic ite d  fr o m  
S a v u n d ra n a y a g a m  o n  th is  p o in t .

994—  Q . B e fo r e  y o u  r e co rd e d  th e  s ta te m e n t  o f  K u la s in g h a m  y o u  a sk ed
A lu v ih a r e  to  g o  a n d  arrest th e  a c c u s e d .

A .  Y e s .  I  a sk ed  h im  t o  a rrest R a th in a m , S h a n m u g a m  a n d  
S u b ra m a n ia m .

995—  Q . R a th in a m  is  th e  a ccu se d  ?

A .  Y e s .

9 9 6 —  Q . B e fo r e  y o u  re co r d e d  th e  s ta te m e n t  o f  K u la s in g h a m  a t  7 o ’ c lo c k
y o u  g a v e  th e se  in s tru ct io n s  t o  A lu v ih a r e  ?

A .  Y e s .

997—  Q . A t  th a t  tim e  y o u  h a d  a lre a d y  q u e s t io n e d  w h o m  ?

A .  K u la s in g h a m  a n d  S h a rm a . A ft e r  q u e s t io n in g  th em  I  in s tru c te d  
A lu v ih a r e  t o  a rrest th e  a ccu se d .

9 9 8—  Q . D id  y o u  in s tru ct  h im  to  a rrest a n y  o th e r  p e rso n  ?

A .  N o .

I t  is in co n c e iv a b le , fr o m  th e  an sw ers t o  q u e s t io n s  9 9 4  to  99S th a t  th e  
ju r y  w e re  n o t  a p p rised  o f  th e  fa c t  th a t  b e fo r e  7 p .m . K u la s in g h a m  a n d  
S h a rm a  h a d  m a d e  o ra l s ta tem en ts  t o  S a v u n d ra n a y a g a m  in cu lp a tin g  t h e  
a p p e lla n t , w h ich  resu lted  in  in s tru ct io n s  b e in g  g iv e n  to  A lu v ih a re  t o  
a rrest th e  th ree  p erson s, w h o  a c c o rd in g  t o  K u la s in g h a m ’s e v id e n ce , w e re  
p re se n t in  th e  ca r  a t  th e  tim e  o f  th e  s h o o t in g . T in 's e v id e n ce  w h ich  
su g g e s te d  th a t  K u la s in g h a m  an d  S h a rm a  h a d  m e n tio n e d  th e  n a m e o f  th e  
a ccu s e d  t o  th e  P o lice  is  c lea r ly  in  c o n flic t  w ith  th e  p ro v is io n s  o f  S e c t io n  
122 (3 )  o f  th e  C rim ina l P ro ce d u re  C od e , w h ich  o n ly  p erm its  e v id e n ce  t o  
b e  le d  to  c o n tr a d ic t  a  w itn ess a n d  n o t  t o  c o r r o b o r a t e  h im . T h is  C o u r t  
has p r e v io u s ly  d e p re ca te d  th is  ty p e  o f  q u e s t io n in g  b y  C row n  C o u n se l 
(V id e  C .C .A . A p p e a l S 7 -S 8 /6 S -S C  9 1 /6 S  M . C . C o lo m b o  4319G /C ). S in c e  
th e  ju d g m e n t  o f  th e  P r iv y  C ou n cil in  Ramasamy1 has a p p ro v e d  o f  th e  
d e c is io n  o f  th e  C o u rt  o f  C rim ina l A p p e a l in  Buddharakita Thera - w h ich

1 [1964) 66 N. L. R. 266. • [1962) 63 N . L .  R. 433.
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h e ld  t h a t  “  th e  e ffe c t  o f  S ection  122 (3 ) w a s t o  re n d e r  th e  use o f  a n  ora l 
s t a t e m e n t  to  a  p o lice  o fficer in  th e  c o u r s e  o f  a n  in v estig a tion  ju s t  as 
o b n o x io u s  to  it , a s  th e  use o f  the sa m e  s t a t e m e n t  red u ce d  in to  w rit in g  ”  
i t  s h o u ld  b e  n o te d  th a t  th e  use o f  S e c t io n  122 (3 ) is beset w ith  m a n y  
a  p it fa l l  a n d  o n e  has to  tread  w arilj ' le s t  o n e  u n co n s c io u s ly  c o n tra v e n e s  
th e  p r o v is io n s  o f  th is  section .

S in ce  th e re  a p p e a rs  to  b e  som e d o u b t  in  r e g a r d  t o  th e  p roced u re  t o  b e  
a d o p t e d  in  th e  use o f  S ection  122 (3 ), w e  th in k  i t  des ira b le  t o  la y  d o w n  
c e r ta in  fu n d a m e n ta l p r in cip les  fo r  th e  g u id a n c e  o f  C ou n sel an d  th e  C o u r t . 
S e c t io n  122 (3 ) a n d  its  legal im p lic a t io n s  h a v e  been  th e s u b je c t  o f  
c o n t r o v e r s y  s in ce  1924, w hen  B e rtra m  C . J .  d e liv e re d  th e  ju d g m e n t  
o f  th e  C o u r t  in  R. v. Pabilis 1 a n d  th e  h is t o r y  o f  th e  S e c tio n  a n d  
its  g r a d u a l d e v e lo p m e n t  upt-o its p re se n t f o r m  has been  set o u t  fu lly  
b y  V is c o u n t  R a d c lif fe  in  Ramasamy’s ca se . I n  th e  con c lu d in g  p o r t io n  o f  
th e  ju d g m e n t  d ea lin g  w ith  th e  lega l im p lic a t io n s  o f  th e S ection  h e  h as 
re m a r k e d  th a t  th e  C rim inal P r o ce d u r e  C o d e  th o u g h  “  n o t  p r im a r ily  
c o n c e r n e d  w ith  th e  ru les o f  e v id en ce  a t  a ll b u t  con ta in in g  reg u la tion s  
fo r  th e  sp e c ia l p ro ce d u re  o f  in v e s t ig a t io n  u n d e r  C h ap ter  X I I  a n d  
m a n ife s t in g  a  c lea r  general in te n tio n  b a se d  o n  th e  p ecu lia r itie s  o f  
p r o c e d u r e  ”  w a s in ten d ed  “  to  k eep  m a te r ia l p r o d u c e d  b y  it  o u t  o f  th e  
ra n g e  o f  e v id e n c e  to  be  used w hen a tria l ta k e s  p la c e  ” . I t  w ou ld  th e re fo re  
a p p e a r  th a t  th e  C ou rt m u st be  e x tre m e ly  c a u t io u s  t o  en su re th a t  m a ter ia l 
is  n o t  e lic ite d  e ith e r  d ire c t ly  o r  in d ire c t ly  w h ic h  w o u ld  su ggest t o  a  ju r y  
th a t  th e  c o n te n ts  o f  a P o lice  sta tem en t m a d e  e ith e r  o ra lly  o r  r e co rd e d  in  
w r it in g  c o r r o b o r a te s  th e  ev id en ce  g iv e n  b y  a  w itn ess in  C ou rt. A n  
a n a lj 's is  o f  th e  S e c t io n  w ou ld  seem  to  in d ic a t e  th a t—

(a) T h e  s ta te m e n t  can  o n ly  b e  u sed  f o r  t h e  lim ite d  p u rp ose  o f  p r o v in g
th a t  a  w itn ess  m ade a  d iffe re n t s t a t e m e n t  a t  a  d ifferen t tim o  o r  
t o  re fre sh  th e  m em ory  o f  th e  p e r s o n  r e co rd in g  i t :

(b) A n y  cr im in a l C ou rt may sen d  f o r  th e  s ta te m e n ts  r e co rd e d  in a
ca se  u n d e r  in q u iry  o r  tria l in  s u c h  C o u r t  a n d  may u se  su ch  
s ta te m e n ts  o r  in form a tion  n o t  as  e v id e n c e  in  th e  case b u t  t o  
a id  i t  in  su ch  in q u iry  o r  tr ia l :

(c) N e ith e r  th e  accu sed  n or  his a g e n ts  sh a ll b e  e n tit led  to  ca ll f o r  su ch
s ta te m e n ts  e x ce p t  as p r o v id e d  f o r  in  th e  re ce n t a m en d m en t t o  
th e  C rim in a l P roced u re  C od e  b y  A c t  N o . 42  o f  1961, n o r  sh all 
h e  o r  th e y  b e  en titled  to  see  th e m  b e c a u s e  th e y  are referred t o  
b y  th e  C o u r t :

(d) I f  th e  s ta te m e n t  is used b y  th e  p o l i c e  o ff ic e r  o r  in qu irer  t o  re fresh
h is  m e m o r y  o r  i f  th e  Court uses th e m  fo r  th e  p u rp o s e  o f  
c o n tr a d ic t in g  su ch  p o lice  o ff ic e r  o r  in q u ir e r  th e  s ta tem en t w ill 
b e  e n t it le d  t o  b e  sh ow n  to  th e  a d v e r s e  p a r ty  an d  su ch  p a r t y  
w ill b o  e n tit led  to  cro ss -e x a m in e  th e  w itn ess  th ereu p on .

1 (1024) 25 N . L . Jt. 424.-
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I t  'will b e  n o t ic e d  fr o m  th e  a b o v e  a n a ly s is  th a t  i t  is  th e  C ou rt w h ic h  h a s  
o v e ra ll  c o n t r o l  o v e r  th e  n o te s  o f  th e  P o l ic e  in v e s tig a t io n  w hen  it  is  in te n d e d  
t o  c o n t r a d ic t  th e  w itn ess fr o m  th e  w r it te n  r e co r d . I t  is th e  C o u r t  w h ic h  
ca lls  f o r  th e  n o te s  o f  th e  P o l ic e  in v e s t ig a t io n  a n d  has a d is cre tio n  w h e th e r  

i t  s h o u ld  b e  used to  a id  i t  a t  th e  in q u ir y  o r  tr ia l a n d  n o  re fe re n ce  b y  th e  
C o u r t  en tit le s  th e  d e fe n ce  to  h a v e  a cce ss  t o  th e  s ta tem en ts . A s  G a r v in ' 
A .  C. J .  o b s e rv e d  in  th e  D iv is io n a l B e n c h  ca se  o f  King v. Cooray1—

"  A  C ou rt is en tit le d  to  u se  th e  I n fo r m a t io n  B o o k  to  a s s is t  i t  in  
e lu c id a t in g  p o in ts  w h ich  a p p e a r  to  r e q u ire  c learin g  u p  an d  a re  m a te r ia l 
f o r  th e  p u rp ose  o f  d o in g  ju s t ic e . T h e  In fo rm a tio n  B o o k  m a y  s h o w  
th a t  th ere  ex ists  a  w itn ess , w h o m  n e ith e r  side  has ca lled , a b le  t o  g iv e  

m a te r ia l e v id e n ce  w h ich  a  J u d g e  m a y  th in k  sh ou ld  b e  p la c e d  b e fo r e  

a  ju r y .  I t  m a y  in d ica te  lin es  o f  in q u ir y  w h ich  sh o u ld  be e x p lo r e d  in  
th e  h ig h e st in terest o f  ju s t ic e , o r  m a y  d is c lo s e  to  a  J u d g e  th a t  a  w itn e ss  
is g iv in g  in  e v id e n ce  a  s t o r y  m a te r ia lly  d iffe ren t fr o m  th e  s t o r y  t o ld  
b y  h im  to  th e  in v e s tig a t in g  o ff ic e r  s h o r t ly  a fte r  th e  o ffe n ce .”

A lth o u g h  it  som etim es h a p p e n s  th a t  th e  d e fe n ce  h a v e  in  th e ir  p o s s e s s io n  
s ta te m e n ts  re cord ed  in  th e  co u r se  o f  a n  in v e s tig a t io n  an d  p r o c e e d  t o  
cro s s -e x a m in e  th e  w itn esses o n  th e ir  p o l i c e  s ta tem en ts  a n d  a lth o u g h  
th e re  ca n  b e  n o  o b je c t io n  t o  su ch  a  cou rse  in  v ie w  o f  th e  
p r o v is io n s  o f  th e  E v id e n c e  A c t ,  th e  d e fe n c e  is  n o t  leg a lly  e n tit le d  t o  c a ll 
f o r  th e  sta tem en ts , p a r t icu la r ly  as  S e c t io n  122 (3) p ro h ib its  th e  d e fe n c e  
fr o m  h a v in g  access t o  su ch  s ta te m e n ts . T h e  m a n n er in  w h ic h  t h e  
s ta te m e n ts  can  be u sed  is  a  m a tte r  e n t ir e ly  w ith in  th e  d is c r e t io n  o f  th e  
C o u r t  a n d  n o  d o u b t  th e  C o u r t  w ill a lw a y s  e x erc ise  its  d is c r e t io n  in  th e  
in terests  o f  ju s t ice . B e  th a t  as  i t  m a y , n e ith e r  C ounsel fo r  th e  d e fe n c e  
n o r  C ou n se l fo r  th e  p r o s e c u t io n  n o r  e v e n  th e  C ou rt is e n tit led  t o  e l ic it  
e v id e n ce  fro m  th e  P o lic e  s ta te m e n ts  w h ich  corrob ora tes  th e  e v id e n c e  
o f  th e  w itn ess in  C ou rt. R e fe r e n c e  h a s  a lre a d y  been  m a d e  to  th is  la p se  
o n  th e  p a r t  o f  C row n  C ou n se l in  th e  qu estion s  p u t  t o  I n s p e c t o r  
S a v u n d ra n a y a g a m  b u t  le a rn e d  C ou n se l fo r  th e  d e fen ce , in a d v e r te n t ly  
n o  d o u b t ,  has a lso  been  g u il ty  o f  th is  sa m e  lap se  w hen  h e e lic it e d  fr o m  

K u la s in g h a m  that- h e to ld  th e  P o lic e  o ff ic e r  th a tE a tliin a m , S u b ra m a n ia m  
a n d  S h a n m u g am  ca m e in  a  ca r  a n d  fired . I t  m a y  be th a t  C o u n s e l ’s 
o b je c t  w a s to  in d ica te  t o  th e  J u r y  th a t  K u la s in g h a m  in  his p o lice  s t a t e m e n t  
s ta te d  th a t  all th ree  p erson s  fired , w h e re a s  in  C ou rt h e  s ta te d  th a t  o n ly  
th e  a ccu s e d  fired , b u t  th e  q u e st io n s  a n d  an sw ers u n fo r tu n a te ly  re su lte d  
in  p la c in g  b e fore  th e  J u r y , th a t  p a r t  o f  K u la s in g h a m ’s s ta te m e n t  w h ic h  

im p lic a te d  th e  a p p e lla n t. I n  th o  sa m e  c o n n e ct io n , learn ed  C o u n se l fo r  

th e  a p p e lla n t com p la in s  th a t  th e  d ir e c t io n s  o f  th e  tria l J u d g e  in  re g a rd  t o  
th e  c re d ib ility  t o  b e  a t ta ch e d  t o  K u la s in g h a m ’s e v id e n ce  w e re  fa u lt y  

b e ca u se  in  C ou n sel’s  su b m iss ion , t h o  d ire c t io n s , in  e ffect , in v i t e d  th o

* . (1030) 28 N . L . R. 74 at 83.
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J u r y  t o  a c c e p t  th e  ev id en ce  o f  K u la s in g h a m  b e c a u se  i t  w as c o r r o b o r a te d  
b y  th e  s t a t e m e n t  w h ich  he p r o m p t ly  m a d e  t o  th e  P o lice . V e r y  ea r ly  
in  th e  su m m in g  u p  h e d ire cted  th e  J u r y  in  th e  fo llo w in g  term s :—

"  N o w , o n e  o f  th e  tests w e  w o u ld  a d v is e  y o u  t o  a p p ly  is, h ow  soon  
w as th is  c o m p la in t  m a d e  a fte r  th e  in c id e n t  ? B e ca u se  j o u  w ill rea lise  
th a t  th e  s o o n e r  a  s ta tem en t is m a d e , th e  less ch a n ce  th ere  is fo r  
fa b r ic a t io n . I n  th is  in stan ce, y o u  w ill r e m e m b e r  th a t  fin's in c id e n t  
h a p p e n e d  a t  5 -45  p .m . in th e  ev e n in g  a p p r o x im a te ly . T jie  In sp e c to r  
6ays t h a t  Jie w as a t the scen e  b y  G-25 p .m . H e  q u estion ed  b o th  
K u la s in g h a m  an d  SJiarma a n d  b y  7 p .m . h e s a c s  h e w as re co rd in g  the 
s ta te m e n t  o f  K u la s in g h a m . S o  th e n  th a t  w ill b e  a  m a tte r  fo r  y o n  
to  ta k e  in to  con s id era tion  as to  h o w  p r o m p t ly  th e  sta tem en ts  w ere  
r e c o r d e d . Y o u  w ill see  th a t  IC u la sin gh a m ’s  s ta te m e n t w as re co rd e d  
a t 7 p .m . b u t  he h a d  been  q u e st io n e d  ea r lie r  b e fo r e  h is s ta te m e n t 
w a s  r e c o r d e d . T h e  in c id e n t h a p p e n e d  a t  5-45  p .m . an d  b y  6-25 p .m . 
th e  P o l i c e  w e re  a t  th e  scene. A t  7 -4 0  p .m .,  th e  o th e r  s ta te m e n t w as 
r e c o r d e d . T h a t  g iv es  y ou  som e  id ea  o f  th e  p r o m p t itu d e  o f  th e  record in g  
o f  th e  s ta te m e n ts  .”

I t  w a s  s u b m it t e d  o n  b eh a lf o f  th e  d e fe n ce  th a t  th e  in v ita t io n  to  a c t  on  
th e  e v id e n c e  o f  K u la sin g h a m  beca u se  o f  th e  p ro m p tn e s s  w ith  w h ich  
h is  c o m p la in t  •was re cord ed , c a n  o n ly  r e a s o n a b ly  m e a n  th a t  th e  m a tte r  
w h ich  th e  J u r y  w ere asked to  ta k e  in to  co n s id e ra tio n  w as th a t  
K u la s in g h a m  h a d  m en tion ed  p r o m p t ly  th e  n a m e  o f  th e  a ccu sed  as th e  
a ssa ila n t, n e g a t iv in g  th e  p oss ib ility  o f  fa b r ica tio n .

L a te r , in  d e a lin g  w ith  K u la s in g h a m ’s e v id e n ce , th e  lea rn ed  J u d g e  g a v e  
th e  fo l lo w in g  d ire c t io n s  :—

“  N o w , ta k e  o n  th e  o th er  h a n d  th e  e v id e n ce  o f  th e  m a n  K u la s in g h a m . 
I f  y o u  are  sa tis fied  th a t  he h a d  th e  o p p o r t u n it y  o f  seeing , a n d  th e re  is 
n o  su g g e s t io n  m a d e  th a t  h e  w a s so  o ld  Jie c o u ld  n o t  h a v e  seen . O f 
c o u rse , th e  su ggestion  is m ade, b r o a d ly  th a t  in  th a t  little  sp ace  o f  tim e  
y o u  c o u ld  h a v e  m a d e  a  m istak e , y o u  c o u ld  h a v e  d o n e  th is, y o u  co u ld  
h a v e  d o n e  th a t . W ell, here is a  m a n  w h o  te lls  y o u  ‘ I  m a d e  o u t  th a t  
m a n , se a te d  in  th e  v e ry  fr o n t  o f  th e  b o u t iq u e  on  th e  step , I  co u ld  
h a v e  se e n  ’ . T h en , is th ere a n y  re a so n  t o  d isb e lie v e  h im  ? T h en  
y o u  a re  d isb e lie v in g  h im  becau se  y o u  th in k  Jie h as a  m o t iv e  to  fa lse ly  
im p lic a te  tin's person and fo r  n o  o th e r  rea son . I f  y o u  are  sa tis fied  
th a t  h e  w a s in  a  p o s itio n  to  see, th en  y o u  are  d isb e liev in g  h im  b ecau se  
y o u  t l iin k  th a t  h e  has a  g ru d g e  a n d  is fa lse ly  b r in g in g  th is  m a n  in .

N o w , in  reg a rd  to  th a t  m a tter , as I  t o ld  y o u , b y  6-25 p .m . th e  P o lic o  
a re  th e r e  a n d  som etim e  betw een  6-25  a n d  7 he has told the Police a n d  
b y  7 0 0  h is  s ta te m e n t is re co rd e d . T h e n  a p p a re n tly  a c co rd in g  to  
w h a t  h e  h as sa id , he h as to ld  .Sharm a im m e d ia te ly  an d  S h arm a d o e s  
n o t  d e n y  th a t  it  is p ossib le  th a t  h e d id  sa y  it . T h en  w h a t is  th is  
c o n s p ir a c y  ? T h a t  w ith in  th a t  sh o r t  sp a ce  o f  t im e  h e  has d e c id e d  to  
im p lic a te  th is  m a n  n o t  h a v in g  seen  th e  m a n  w h o  fired . I f  th a t  
is th e  v ie w  y o u  form , th e  a ccu sed  m u s t  b e  a c q u it te d  s tra ig h ta w a y .”
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L e a rn e d  C ou n se l fo r  th e a p p e lla n t  su b m its , w ith  so m e  ju s t if ic a t io n , th a t  
w h en  th e  J u d g e  in  th e  p a ssa ge  d e a lt  w ith  th e  p o s s ib ility  o f  a  c o n s p ir a c y  
t o  im p lica te  th e  a ccu se d  o n  a  fa lse  ch a rg e  a n d  p r o ce e d e d  to  rem in d  th em  
o f  th e t im es  a t  w h ich  th e  P o lic e  ca m e  a n d  r e co r d e d  K u la s in g h a m ’s 
s ta te m e n t, i t  ca n  o n ly  m ea n  th a t  w h a t  h e  to ld  th e  P o lic e  w as th a t  th e  
a ccu s e d  w as th e  assa ilan t. C ou n se l fu rth e r  su b m its  th a t  th e  re fe re n ce  to  
th e  in fo rm a t io n  b e in g  g iv e n  to  S h a rm a  s o o n  a fte rw a rd s  ca n  o n ly  m e a n  
th e  sa m e tilin g .

F in a lty , th ere  is th e  fo llo w in g  p a ssa ge , to w a rd s  th e  en d  o f  th e  ch a rg e  :—

“  T h e  e v id e n ce  is p u re ly  th a t  o f  K u la s in g h a m  b e ca u se  y o u  m a y  h a v e  
reason  to  d o u b t  S h a rm a . D o  y o u  th in k  it  is p o ss ib le  fo r  K u la s in g h a m  
b e tw e e n  5-45  p .m . a n d  6 '2o p .m ., w h en  th e  P o lic e  a r r iv e d , to  h a v e  
p e rsu a d e d  S h a rm a  to  fa lse ly  im p lic a te  a n o th e r  m a n  in  a  m u rd e r  ease. 
T h a t  is th e  su g g e s tio n  th a t  S h a rm a  w as w illin g  to  fa ll in  line w ith  
K u la s in g h a m  fo r  K u la s in g h a m ’s o w n  w ick e d  d e s ig n .”

I n  th ese  passages , th e  lea rn ed  tr ia l J u d g e  has, q u ite  u n c o n s c io u s ly  
in d ic a te d  to  th e  J u r y  th a t  K u la s in g h a m  h a d  to ld  th e  P o lic e  a t th e  ea r liest 
o p p o r tu n ity  th a t  th e  a ccu s e d  w as th e  assa ilan t. W e ,  a re  th e re fo re  in  
ag reem en t w ith  th e  su b m iss ion  o f  C ou n sel fo r  th e  a p p e lla n t  th a t  th ere  w as 
a  seriou s m isd ire c t io n  to  th e  J u r y  w h en  th e y  w ere  in v ite d  in d ir e c t ly  b y  
th e  tria l J u d g e  to  a c c e p t  th e co n te n ts  o f  K u la s in g h a m ’s  P o lic e  s ta te m e n t  
as c o r r o b o r a t io n  o f  his te s t im o n y .

C ounsel fo r  th e  a p p e lla n t a lso  su b m itte d  th a t  th e  lea rn ed  tria l J u d g e  
w as in  e rro r  w h en  h e  ask ed  th em  t o  co n s id e r  tire a p p lic a t io n  o f  L o r d  
E lle n b o ro u g h ’s d ic tu m  in  11. v. Cochrane1 (IS 14 ) G u r n e y ’s R e p o r ts  4 7 9  
to  th e  fa c ts  o f  th is  case. I t  w o u ld  a p p e a r  fro m  th e  J u d g e ’s ch a rg e  th a t  
C ounsel f o r  th e  d e fe n ce  su g g ested  th a t  S h a n m u g a m  m ig h t h a v e  b e e n  
th e  assa ila n t w h ile  th e a ccu se d  w h o  w as sea ted  b y  h is  s id e  m a y  h a v e  b e e n  
o n ly  h o ld in g  th e  barre l o f  th e  g u n . D e a lin g  w ith  th is  su g g e s tio n  th e  
tr ia l J u d g e  sa id —

“  I f  h e w as h o ld in g  th e  g u n  a n d  th en  a sh o t  ra n g  o u t , i f  th is  a c c u s e d  
is n o t  th e  p e rso n  w h o  fired  th e  g u n , th a t  is a m a tte r  w h ich  is w ith in  
th e  k n o w le d g e  o f  th e  a ccu se d  an d  n o b o d y  else.

T h e n  g en tlem en  i f  th is  is th e  p o s it io n , th e  C ro w n  h as p r o v e d  it  t o  
th e  p o in t  o f  sa y in g  th a t  th e  letha l w ea p on  w as in  th e  h a n d s  o f  th is  
p erson , in  th a t  p o s it io n , w h en  th e  g u n  w as fired . H e  w as h o ld in g  th e  
g u n . I f  s o m e b o d y  else fired  th e  g u n , w h o  k n o w s  ? C an  a n y b o d y  
else k n o w  o th e r  th an  th e  a ccu se d  o r  th e  p erson  w h o  fired  th e  g u n  ? ”

H e  th e re a fte r  p ro ce e d s  to  c ite  th e  w ell k n o w n  q u o ta t io n  fr o m " 
It. v. Cochrane a n d  in rega rd  to  th e  fa ilure  o f  th e  a ccu s e d  to  g iv e  a n  
e x p la n a t io n  con c lu d es  hv  sa y in g —

“ S o, in a  ca se  o f  sh o o tin g , i f  th e  p ro se cu t io n  ca n  prove, it t o  th is  
p o in t , th a t  th is  m an  w as seen  w ith  th e  g u n  in his h a n d s , w ith  th e  barre l 
p ro tru d in g  an d  at th a t  m o m e n t a sh o t fired w o u ld  th a t  n o t a t lea st

1 { I S !  f*  t  r p O f i . 9  ! 7 0 ,
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sh o w  a  su sp ic iou s  c ircu m sta n ce  to  w h ich  h e  a lo n e  h o ld s  th e  k e y  ? 

P le a se  rem em b er , I  a m  n o t  s a y in g  th a t  h e  h a s  to  p r o v e  a n y t h in g ; 
th a t  is fo r  th e  p ro se cu t io n . T h e  p ro se cu t io n  has to  p r o v e  th e  case . 

L o r d  E lle n b o ro u g h  is  o n ly  s a y in g  h o w  y o u  c o u ld  d ea l w ith  th ese  
p a rt icu la r  c ircu m sta n ce s  o f  s u s p ic io n .”

A lth o u g h  in  th is  p assage  th e  lea rn ed  tr ia l J u d g e  d id  re m in d  th e  J u r y  

co rre ct ly ' in  rega rd  to  th e  bu rd en  o f  p r o o f  i t  seem s t o  us th a t  th e  c ita tio n  

fr o m  L o r d  E lle n b o ro u g h ’s d ic t u m 'w a s  n o t  a p p o s ite  in  th e  p a rt icu la r  
c ir cu m sta n ce s  o f  th e  case  a n d  m a y  h a v e  te n d e d  to  co n fu se  th e  J u r y . 

I f  th e  d e fe n c e  h a d  tak en  u p  th e  p o s it io n  th a t  S h a n m u g a m  m ay' h a v e  been  
th e  assa ila n t a n d  th e  accu sed  w as o n ly  p resen t a n d  h o ld in g  th e  ba rre l 

(p ro b a b ly ' to  k e e p  it  a w a y  fr o m  h im ) th ere  w as n o  o b lig a t io n  o n  his 

p a r t  t o  g iv e  an  ex p la n a tio n  o f  h is  p resen ce  in  th e  car. T h e  a ccu sed  
w a s  n o t  ch a rg e d  o n  th e  basis o f  c o m m o n  in te n tio n  a n d  th e  p ro se cu t io n  

ca se  w as th a t  h e  a lon e  w as th e  assa ila n t. In  a case  w h ere , o n  th e  e v id e n ce  
le d  by' th e  p rosecu tion , th e  d e fe n ce  su ggests th a t  th e  a ccu se d  or another 
c o u ld  h a v e  fired  th e  g u n , th e n  th e  a ccu sed  is n o t  ca lled  u p o n  t o  o ffer  

a n y  e v id e n ce  o n  th e  p o in t  a n d  th e  d ic tu m  has n o  a p p lica t io n . 
I n  th e  w o rd s  o f  th e  C ou rt o f  C rim inal A p p e a l in  Seetin v. The Queen1 

th e re  w a s n o  o b lig a tio n  o n  th e  a ccu s e d  in  th is  ca se  "  to offer evidence 
which was in his p o w e r  to  o ffe r  ”  w h en  th e  d e fe n ce  su g g e s te d  th a t  it 

w a s S h a n m u g a m  an d  n o t  th e  a ccu sed  w h o  w as resp on sib le  fo r  th e 
sh o o t in g .

I n  v ie w  o f  th ese  m isd ire c tio n s  th e  qu estion  arises firstly , w h eth er  

th is  is  a  fit  ca se  to  w h ich  th e  p r o v is o  to  S e c t io n  5 (1) o f  th e  C o u r t  o f  
C rim in a l A p p e a l O rd in a n ce  w o u ld  b e  a p p lica b le . C an  it  b e  sa id  

in  th e  w o rd s  o f  th e  H o u se  o f  L o r d s  in Slirla?id’s c a s e 2 th a t  in  

s p ite  o f  th e  m isd irection s  in  reg a rd  t o  th e  p ro v is io n s  o f  S ection  
122 (3) o f  th e  C rim inal .P rocedu re  C od e  a n d  th e  in a d m iss ib le  e v id e n ce  

le d  b y  C row n  C ounsel a rea son a b le  ju r y  a fte r  b e in g  p rop erly ' d ire c te d  
w o u ld  o n  th e  e v id e n ce  o f  K u la s in g h a m  without a doubt hare c o n v ic te d  

th e  a p p e lla n t  ? L earn ed  C ou n sel fo r  th e  a p p e lla n t  su b m itte d  th a t  it 
w as im p o ss ib le  fo r  th e  J u r y  t o  h a v e  in e v ita b ly  c o m e  to  th a t  con c lu s io n  

in  v ie w  o f  th ree  v ita l m a tte rs— th e  fa c t  th a t  th e  m o t iv e  w as d o u b le  

e d g e d , th e  a b sen ce  o f  in ju ries  on  K u la s in g h a m  a n d  th e  e v id e n ce  o f  the 
B a llis t ics  e x p e r t  in  rega rd  to  th e  ran ge  o f  fire. O n  th e  q u estion  o f  m o t iv e  
i t  is o b v io u s  th a t  e v en  i f  K u la s in g h a m  d id  n o t  id e n t ify  th e  a ccu sed  he 

h a d  e v e r y  rea son  to  im p lica te  th e  a ccu sed  as th e  assa ila n t. I n  rega rd  
t o  th e  a b se n ce  o f  in ju ries o n  K u la s in g h a m , it  is in d e e d  re m a rk a b le  th a t  

h e  e s ca p e d  u n sca th ed , a lth o u g h  h e  w as sea ted  in  c lo se  p r o x im it y  to  th e  

d e ce a se d  a n d  th e  ab sen ce  o f  in ju ries  is n o t  in co n s is te n t  w ith  th e  d e fe n ce  

s u g g e s tio n  th a t  h e  a rr iv e d  o n  th e  scen e  a fte r  th e  sh o o tin g . I n  rega rd

1 (1965) GS N, L. It. 31G at 321. * (1943) 30 Cr. App. /?. 40.



326 ALLES, J .— Rathxnam v. The Queen

t o  th e  th ird  m a tter , th e  B a llis t ic s  e x p e r t  w as n o t  a  w itn ess  a t  th e  tr ia l 

a n d  h is  d ep o s itio n  in  th e  M a g is t ra te ’s C o u r t  w as led  in  e v id e n c e  as  p a r t  

o f  th e  p ro se cu t io n  case . I n  th a t  d e p o s it io n  h e ex p ressed  th e  o p in io n  

th a t  th e  sp read  on  th e  b o d y  1 7 ' x  1 7 ' w o u ld  c o rre sp o n d  to  a f ir in g  d is ta n c o  

o f  a p p ro x im a te ly  40  fe e t  fr o m  a  16 b o r e  N o . 4  ca rtr id g e  fired  fr o m  a  g u n  

o f  av erag e  ba rre l d im e n s io n s . H e  s ta te d  th a t  he w as sh o w n  th e  p o s it io n  

o f  th e  ca r  fr o m  w here th e  s h o o t in g  t o o k  p la ce — an  ite m  o f  in a d m is s ib le  

h e a rsa y — and con s id er in g  th e  sp rea d  a n d  th e  d is tr ib u tio n  o f  th e  w a d d in g s  

a n d  p o s it io n  o f  th e  ca r  h e  t h o u g h t  th e  sh o t  co u ld  h a v e  b e e n  fired  f r o m  

th o  p o s it io n  in d ica te d  w ith  a  N o . 4 ca rtr id g e  from  a  g u n  w ith  a  s h o r t  

ba rre l. T h e  m o s t  th a t  c a n  b e  sa id  a b o u t  th is  e v id e n ce  is th a t  i t  is  n o t  

n ecessa r ily  in con s isten t w ith  K u la s in g h a m ’s e v id en ce  th a t  p r o b a b ly  

a  sh ort-b a rre lled  g u n  w a s  u sed . T h e  e v id e n ce  h o w e v e r  th a t  a  s h o r t -  

ba rre lled  gu n  w as used w a s o f  a n  e x tre m e ly  ten u ous n a tu re  a n d  d e p e n d s  

en tire ly  on  th e  e v id e n ce  o f  K u la s in g h a m  th a t  th e  sh o t  w as fire d  f r o m  

d is ta n co  o f  7 J fe e t  an d  th a t  h e  o n ly  sa w  a b o u t  18 ’  o f  th e  b a rre l p r o t r u d in g  

fro m  th o  w in d ow . T h is  h o w e v e r  d o c s  n o t  ex c lu d e  th e  p o s s ib il it j ' o f  t h e  

ba rre l be ing  con cea led  in s id e  th e  ca r . W e  th ere fo re  a g ree  w ith  th e  

su bm ission s o f  cou n se l th a t  th is  is n o t  a  case to  w h ich  th e  p r o v is o  t o  

S e c t io n  5 (1) can  p r o p e r ly  b e  a p p lie d . In  th e  w o rd s  o f  th e  C o u r t  o f  

C rim ina l A p p ea l in  E n g la n d  in  11. v. H addy1 " t h e  C o u rt  m a y  a p p ly  

th e  p ro v iso  an d  d ism iss th e  a p p e a l o n ly  i f  th e y  a rc  sa tis fied  t h a t  o n  th e  

w h o le  o f  th e  fa c ts  an d  w ith  a  c o r r e c t  d ire c tio n  th e  o n ly  p r o p e r  v e r d ic t  

w o u ld  h a v e  been  o n e  o f  g u i l t y  ” . I t  is im p oss ib le  f o r  us t o  s a y  t h a t  o n  

th e w h o le  o f  th e  fa c ts  a n d  a ssu m in g  a  c o r r e c t  d ire c t io n  th e  J u r y  w o u ld , 

w ith o u t a  d o u b t , h a v e  a c te d  o n  K u la s in g h a m ’s e v id e n ce  a n d  fo u n d  t h e  

a ccu sed  gu ilty .

F in a lly  th ere is th e q u e s t io n  w h e th e r  w e  sh ou ld  o rd e r  a  n e w  tr ia l u n d e r  

th e  p ro v iso  to  S ection  5  (2 ). T h is  is th e  se con d  trial w h ich  th e  a p p e lla n t  

has fa ce d . A t  th e  first tr ia l t o o  h e w as co n v ic te d  o f  m u rd er  b y  a  d iv id e d  

v e rd ic t  o f  th e  J u r y  b u t  t h a t  v e r d ic t  w as se t aside in  a p p e a l. I n  th e  

h is to ry  o f  th e  C ou rt o f  C r im in a l A p p e a l in  th is  co u n tr y  an  a c c u s e d  p e r s o n  

h a s n e v e r  been  tried  o n  a  th ir d  o c ca s io n . W e  are th e re fo re  n o t  d is p o s e d  

to  a c t  under th e P r o v is o  t o  S e c t io n  5  (2) a n d  o rd e r  a n e w  tr ia l. I n  f a c t  

learn ed  C row n  C ounsel m a d e  i t  q u ite  c lear  th a t  h e w as n o t  m a k in g  su ch  

an  a p p lica tion . T h e  c o n v ic t io n  is th e re fo re  qu ash ed  a n d  th e  a c c u s e d  

a cq u itte d .

Accused acquitted.

U944) K. B. 412.


