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Income tax—Prosecution for false return of income—Confessional statements made

by assessec to the Commissioner at stage of appeal—Admissibility—Evidence
Ordinance, 8. 24—Confession causcd by inducement, threat, or promiso—
Regquisitcs thereof—Rulc of official secrecy—Exceptions to the rule—Depart-.
mental scillement of an tncome tax offence—Whether it is a bar to subsequent
snstitution of criminal proceedings—Two offences aricing ous of the non-disclosurs
of the same tlem of income—Effect—Offence of evading sncome tax—Quantum
of punishment—Income Tax Ordinance, 8s. 4, 69, 73 (2), 73 (6), 79, 80 (1),

. 80 (4), 90 (1), 90.(2), 90 (4), 92 (1), 92 (2), 94 (1)—Inland Revenuc Act No. £of —

1963, ss. 124, 12?—Evidence Ordinance,s. 24—-Penal Code, 8, 67—Interpretation
Ordinancs, 8. 9.

1n a prosecution of the nssessoe-appell;a.nt under sactions 92 (1) and 80 (2)

of tho Incomo Tax Ordinanco for making a false return of income for the year
of assessmont commencing on lst April 1961 by not disclosing a certain item
of incemo in tho rot,um-.—-

ffelil, (i) that statomonts of a confessional nature made by tho assessee for

tho finst time to the Deputy Commixsioner of Inland Revonue in the course
of tho formor's appoal to tho latter ugainst tho assossor's assossment wero
not roiuderod inadmissible in evidonce by section 24 of tho Evidence Ordinance
il tho statomonts wore made after tho assessor's allogod inducements, threats, -
or promisos had ceased to be operative at the dato of the confessional statements. -
‘Tho inducement, threat, or promizse contemplated in section 24 of the Evidence
Ordinance should not have been dnssnpated by tho time of the confessional
statoment.

(ii) that a statement mads by an accused person to a person in authority

is not a confessxon within the moaning of section 24 of tho Evidence
Ordinaneo, if tho benefit conferred by tho inducoment, threat, or promise in
question has no reference to the criminal proceedings against him. -

" (iii} that the rule of secrecy contained in section 4 of the Incoms .Tax
Ordinance did not debar the assessor from communicating to the prosecuting -
Counsel facts which came to his netice rolating to the actual incomse of the
-assossoe and the disclosures made by tho assesseo. -Tt was competent for the
ausossor himself to have given evidence about these matters. Such disclosure:
to Court, for the purpose of a prosecution undor tho Incomo Tax Ordinance,
of matters coming to the notice of an assessor in the performance of his duties
is within the exception set out in tho opening \vords of section 4 (1) of the
Income Tax Ordinance. '

(iv) that the circumstance that thore was a settloment of the assesseo’s

tax matters at the stage of his appeal to the Commissioner; could not amount to
a compounding of the offenco committed, so as to protlude the assessor from
instituting criminal procoedings against the assessoo subsequently on the
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same matters which wero departmontaelly settled. The only uvxceptions to
this ruloe are, first, that which is provided by section 80 of the Income Tax
Ordinance in a caso where thero Lias been no fraud or wilful negloct involved
in the disclosure of incomeo and, secondly, the occasions contemplated
in sections 90 (4) and 92 (2).

(v) that the appellant’s non-disclosure of income, although it constituted
two soparato offences falling under soctions 92 (1) and 90 (2) of the Income
Tax Ordinance, relatud to the samo item of income and, therefore, in view of
the provisions of section 67 of the Penal Code and section 9 of the Interpretation
Ordinanco, should bo punished on the footing that only the more serious of
‘the two offences hud hoen commitied.

(vi) that tho penalty of treble thie amount of tax which can be imposed
undor soction 92 (1) of tho Incume Tax Ordinanco for the offence of evading
incuino tax wmoans thrue times the totality: of the assesseo’s tax liability for the
vour of assessment und not merely threo times tho tax which would, have bom
chargoablo upon tho undeclared ~uin whicl is tho subjoct mutter of tho churge.
Howover, tho effect. of svction 92 (1) is to confor o discretionary power on
tho Court to impost a punalty less than the troblo penalty. In tho present caso
thuro was a total absenco of any circumstances of mitigation.

API’EAL from a judgment of the Magistrate’'s Court, Colombo.

Annesley Perere, with dnande l-i’ije}/csckam. A 8. Wejetunge, Nalin
Abeyesckara and Thileserwa Pelpola, for Accused-Appellant.

I'. 8.1 Pullenuycynm. Senior Crown Connsel. with- Lalith Rodrigo,
Crown Counsel, for Attorney-Genoral.

Cur. ad. . vull.

August 26, 1968. WEERAMANTRY, JJ.—

The aceused-appellant in this case was charged with.having committed
* from a veturn dated 5th July 1961 made undor the Income Tax Ordinance
an incoie of Rs. 12,126 derived by him in respect of transactions relating
to the purchase of sugar by tho Iood Commissioner’s Dopartment
and theroby cvading tix. On a second count the accused-appellant
“was charged with making an.incorrect return for the year of assessment
commencijg on the 1st day of April 1961 by omitting income of which he
was required by the Tncome Tax Ordinance to make a return to wit an
incomo of 13s. 12,126 derived by him in respect of transactions relating
-to the purchase of sugar by the Food Commissioner’s Department. The
oftence charged under the first count is punishable under section 92 (1)
of the Tucome Tax Ordinance and that under the second count under
section 90 (2). '

" The appellant was convicted on both counts and sentenced on count
I to a fine of Rs. 250 and a penalty of Rs. 14,400 and on count 2 to a
fine of Rs. 500 and a penalty of Rs. 135¢000. 'The appellant was also
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sentenced to one month’s rigorous imprisonment in default of payment of
the fine imposed on count 1 and three months’ rigorous imprisonment in
default of paymont of tho fine imposed on count 2. As an additional
punishment on count 2 tho accused was ordered to be detained in the
precinets of the Court house till 4 p.m. on the date of sentence.’ |

A number of questions of law aro urged on hohalf of the appellant.
" : \ .

Tt is urged that the conviction in this case rests upon certain documents
which are of a confessional nature, which documents itis contended would
ho inadmissible in terms of section 24 of the Evidence Ordinance. These

" documents were statements made to an assossor and as such are protected
hy the rule of secrecy which, it is claimed, has the effect of precludmg thnm
from being used in Court for the purpose of a prosecution.

The appellant also ohallenges the rogulanby of the very cnmmal
proccedings themselves, on the basis that there had been a settlement of
the appellant’s tax matters for the relevant period before the Deputy
Commissioner . and that this settlement amounted to a compounding
of tho offence committed. It is ‘urged therefore that it would not be
competent for the assessor to institute criminal proceedings on those same:

mattors which were departmentally settled.

in rogard to the elements necessary to miaintain these charges
, cmccossfully the further point is taken that there must be clear proof of
an intention to evade tax and that thé prosecution is under the. burden
_ of proving dishonest ‘intention affirmatively without leaving the
question of intention at the level of surmise and conjecture. -

.Arising from the fact that two charges have been instituted in respect
of the identical sum of Rs. 12,126 derived in respect of the identical
transaction, the defence makes the further submission that the prosecution
cannot maintain both charges in as much as they arise from the same act
and that in any event the same act cannot attract pumshment twice
over. ' T

Finally, on the question of pumshment it is nrged that the learned
Magistrate has wrongly imposed on count 1 the penalty appropriato 10
count 2 and on count 2 the penalty appropriate to count 1 and further that:
in any event the pena.lty appropriate to count 1 is not three times tho
totality of the assessee’s tax liability for the year but three times tho
liability on_the undeclared sum ‘of Rs. 12,126 which is the sub]ect of

this charge

I shall oonslder these various points of law in the order in whxch I have
stated them. . .

Coming now to the first contentlon, namely, that the prosecutnou rosts
on the admission of certain documents of a confessional nature, it is
necessary to review briefly the history of the investigations leadmp to

pmoeedmgs against this a.ppellant
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It would appear that for the year in question, that is the year of assess-
ment 1961.62, the appellant had sent in a return P1. In P1 the appellant
‘was required to make a full and complete declaration of all his incomes and
profits for the period 1.4.1960 to 31.3.1961, and this declaration having
been accepted, the appellant was sent a notice of assessment P2a dated
17th October 1961 showing an assessable income of Rs. 25,868 on which
he was taxed Rs. 1,277. He was subsequently called upon to pay an
additional tax of Rs. 717 in consequence of the amendment of the law
- relating to allowances.

However, the complainant-respondent who was the assessor dealing
with the appellant’s file, started making investigations in 1963 into the
financial position of the appellant as he found the income that had heen
" returned to be incompatible with the disbursements and investments
of the appellant. It may be observed that the complainant-respondent
was not at the outset the assessor dealing with the appellant’s file but
that the file had been sent to him for detailed investigations in Auguqt
1963. :

Circumstances which appeared to be incompatible with the appellant’s
returns were in particular the purchase of an estate and: the building of a
house in Colombo which had been furnished lavishly. . Suspicion was
heightened by the fact that the appellant had given himself the luxury
of a tour practically around the World with two members of his
famlly .
The respondent made his own valua.tlon of the estate and the house and

found a discrepancy of six lakhs of rupees between the income so computed
~ and the income returncd and he therefore proceeded to make additional
assessments for 6 ycars under section 69. These assessments were madec
on 26th August 1963 and that for the year of assessment’1961/62 has
been produced at this trial, marked P3. This assessment was for a sum
of Rs. 100,000 for that year.

An appeal was preferred against this assessment on 13th Septembeor
1963, and the respondent inquired into the appeal against the additional
assessments between September 1963 and about February 1964. In the
course of this inquiry the respondent decided to and in fact conducted a
search of the appcllant’s house on 14th October 1063 and a diary
maintained by the appellant was rocovered as a result of this search.
Two days later the bank vault of the appellant was also searched. These
two searches were both conducted within a few days of the appellant’s
return home from his trip abroad. -

_ Thereafter, the respondent summoned lthe appellant for questioning
on 25th February 1964. Subsequently the appellant had two further
interviews with the respondent on 5th March 1964 and 26th March 1964,
and, in April 1964, a search was conducted by the respondent in the
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premises of one Smale, an associate of the appellant in some of his !
transactions, and a number of files containing correspondence and some .
books were removed from the house of Smale. :

In the course of his inquiries the respondent questioned other persons
as well and examined the records of the Food Department relating
to purchases of sugar, dhal and gunnies. This latter aspect of the
respondent’s investigations was undertaken ° in  consequence of
information gathered from Smale’s ﬁ]es

Upon the basis of the information now in his possession the respondent
issued a socond set of additional assessments for a . period of 5 years.
These five additional assessments were made on 2nd June 1964 and the
date fixed for payment of additional tax was 23rd July 1864. These
additional assessments were for an aggregate sum of Rs 500,000 for this
period.

An appeal was duly preferred against these.five assessmo'nts and the
five appeals were again referred back to the respondent for inquiry. In
the course of this inquiry the respondent had three further interviews with
the appellant on 11th June, 18th June and 10th July 1964.

No agreement having been reached at these interviews the appeals
were put up for hearing by the Commissioner, a circumstance of which the
appellant was informed by letter D3 of 3lst July 1964. The date of
hearing fixed for these appeals was 11th August 1964. ’

The lotter D3 also drew the attention of the appellant to the fact that
.taxes due on assessments under appeal were collectible and that the
Default Branch had been instructed to take action accordingly.

Appeal proceedings commenced before the Deputy Commissioner on . .
19th August 1864 and at the hearing the appellant was represented
by Counsel, Mf. Advocate Ambalavanar. . _

On a subsequent date of hearing, that is on 30th September 1964, before
the questioning of the appellant commenced, the appellant elected to make
‘a statement. Heo was allowed by the Deputy Commissioner to do so and
made a statement which was taken down by the stenographer in the
immediate presence and hearing of the Doputy Commissioner. The
statement was typed out and submitted to the appellant on the next
date of inquiry, that is 22nd October 1964, and signed by him. ‘This
document has been produced marked P13 (b) and contains an admission
that the appellant had a Bank account in Switzerland which had been
opened in 1955. In certain circumstances detailed therein this statement
revealed a number of exchange control offences and also the receipt of
some money in regard to a Government purchase of Brazilian sugar. It
concluded with an ad misericordiam a.ppea.l highlighting the rise of the
appellant from an initial appointment in the clerical service to the post
of Food Commissioner and leaving it to the sympathy of the Deputy
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‘Commissioner to consider this background and whether the appellant’s
«career as a Civil Servant should be ended when he had reached
the top of his career and was near the * plums of office ’. It stated further
that these worries were killing him and that he preferred to settle this
matter.

This document P13 (b) is the first of the documents alleged to be
confessional, whose reception in these proceedmgs is the sub]oct of
complaint.

The hearing before the Deputy Commissioner was resumed on 6th and
10th November 1964 and on the latter date the assessee’s counsel asked
that the hearing be adjourned for another date after having produced a
statement which he wanted the Deputy Commissioner to peruse.

The proceedings before the Deputy Commissioner-on 6th November
have been produced marked P12A and P13. In these proceedings the
appellant isrecorded as admitting the roceipt, on account of sugar purchases,
of sums of £534.10.5d on 31st December 1960, £713.0.3d on 29th January
1960, £709.7.8d on 10th April 1959, and also a sum of Rs. 7,500 sometime
in 1960. There was also an admission that the appellant had a bank
account in the Union Bank of Switzerland. The appellant stated further
that he had been told by certain parties with whom he negotiated that he
would be paid between £750 and £1,000 on each sugar transaction. All
these admissions were by way of answers to questions addressed to him
by the complainant-respondent. :

These proceedings constitute the second document the reception of
which is objected to.

The third document to which exception is taken is P11, a set of figures
containing dates and sums of money. This was tendered by the appellant’s
Counsel at the commencement of the hearing on 10th November 1964.
This statement was signed by the appellant at the request of the Deputy
Commissioner on the day it was handed in. This document has an entry
of Rs. 5,000 against the date 27.8.1960-and an entry of £534.10.5d against
the dates 12.7.1960 and 23.8.60. It will be noticed that these dates are
within the period relevant to this charge and that the aggregate
of these sums is Rs. 12,126, the sum referred to in both the present
charges.

It is stressed on behalf of the appellant that these statements
were made in consequence of relentless pressure kept up against him
by the officials of the department. The circumstances in which these
statements were made are said to amount to inducements, threats
or promise within the meaning of section 24 of the Evidence Ordin-
ance, which would have the effect of shutting out these statements at
the trial. It is also pointed out that P13 (b) was made without any
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consultation with Mr. Advocate Ambalavanar, ‘Counsel appearing for
the appeéllant at this inquiry, which again is said to be evidentiary of
the stress to which the appellant was being subjected at the time.

A number of items of conduct on the part of the complainant-respondent
" are relied on as amounting both individually and in combination to threats,
inducements or promises offered or held out by the complainant-
respondent. Among these are : prospects of settlement held out to the
appellant ; threats of further assessments if he did not settle; an oral
. statement alleged to have been made by the assessor that the appellant
had better settle or else he could do much worse before the Commissioner ;

. & threat of seizure and sale of the appellant’s immovable property as
appearing in D5 and D6 ; a threat of proceedings in the Magistrate’s Court,
"as appearing in D6 ; a threat of further assessments viewed against the
background of additional assessments running to lakhs of rupees which
_were themselves, it is submitted, capricious and arbitrary ; statements by
- the assessor such as “‘ you had better tell the truth ’ and “I may have
more evidence than what you imagine ”” and a promise of settlement if the
assessee admitted having a bank account in Switzerland. Taken in the
context of frequent offers of settlement and postponements granted for
this purpose, raids on the premises of the appellant as well as of his friends
and confrontations of the appellant with photostat copies of mcnmma.tmg
letters which could not be proved in Courts of law, it is submitted that
grave fears would have beén created in the appellant’s mind of financial
and social ruin unless he came clean and laid bare to the department the

information they were in quest of.

Assuming for the moment that some or all of these 1tems amount to
* threats, inducements or promises, it becomes necessary to examine
whether the other requisites of section 24 aro satisfied so as to
shut out from evidence the statements of the accused to which I have
referred. .

It will be seen firstly that in terms of the section it must appear to court
that the confessional statement was caused by the inducement, threat, or
promise alleged. A second requisite is that such inducement, threat, or
promise should both have reference to the charge against the accused

* person and give him grounds which would appear to him reasonable for
supposing that by making it he would gain any advantage or avoid any .
evil of a tempora.l nature, kam'ng reference to the proceedings. against the
accused.

It would appear that neither of these requisites is sa.tlsﬁed so that
having regard to the provisions of section 24 of the Evidence Ordinance,
it does not become necessary to determirie whether the conduct of the
- assessor amounts to inducements, threats or prommes held out to the
accused. , : .

In dealing with this first requisite, it must be borne in mind that the
1ast of the interviews between the assessor and the appellant was on 30th
July 1864 and the first of these statements was on 30th September
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1964. During the period of two months which intervened, the matter
had passed out of the hands of the assessor and had been referred by him

to the Commissioner who was thereafter the authonty seized of the
madtter.

- Against this background it becomes necessary to determine whether
- the assessor’s alleged threats, inducements or promises still continued to be
operative at the date of the confessional statements for, as Lord Chief
Justice Parker observed in the Court of Criminal Appeal in Regina v.
Smith1, the effect of the inducement, threat or promise should not have
been dlSSlpated by the time of the confessional statement.

It will be observed that so long as the appellant’s case was in the hands
of the assessor, the former persisted in his denial of a Swiss bank account
and in his claim that all the information required by the assessor had been
duly furnished. For example, as late as 24th June 1964 he denied by his
letter D1 that he had any bank account abroad other than one at the
Westminster Bank, Londen ; and as late as 28th July he was persisting,

in his letter D8, in his position that all available information had been
made available by him.

The interviews, therefore, between the assessor and the appellant had
been unproductive of results as far as the assessor was concerned and his .
alleged threats, inducements or promises had proved futile. Matters
remained in this state when the case was put up to the Commissioner

for hearing. The assessor’s letter D3 of 31st July makes this position
clear. _

It was only after several dates of hearing before the Commmsmner
tha,t the first confessional statement was made.

It would seem therefore tha,t the cause of the statement of 30th
September was far more likely to have been what transpired at the hearing
before the Deputy Commissioner rather than what transpired at the
appellant’s interviews with the assessor. The reason for the statement
is hence most likely to be found in the course taken by the proceedings
before the Deputy Commissioner, proceedings at which the realisation kept
growing upon the appellant that he could no longer persist in his denial of
guilt. On this matter there is a finding of fact by the learned Magistrate
which I see no reason to disturb. As the learned Magistrate has observed,
what unnerved the appellant was the obvious thoroughness of the
assessor’s investigations which made the appellant see reason by
30th September 1964.

In this view of the matter one factor essential to the applicability of
section 24, namely that the confession should have been caused by the
threat, inducement or promise is therefore lacking.

1(1959y2 Q. B. 35 at 41.
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I must next examine whether, assuming one or more of these items to _
amount to an inducement, threat or promise, thoy were in the opinion of
the Court sufficient to give the accused person grounds which would appear -
to him reasonable for supposing that by making an admission he would
gain any advantage or avoid any evil of a temporal nature ¢ sn reference to
the proceedings against him. :

With regard to this requirement that the proffered benefit should have
reference to the charge against the accused, there has recently been an
observation in England to .the effect that such a rule is illogical and
unreasonable? and had never formed part of the law of England.

. However we are here called upon to apply the statutory provisions.of -
- our law and whatever view may be taken under the English common
law it remains clear that under our law of evidence the proffered - -
advantage must have reference to the proceedings .againet the .accused-
person. .- . Lo

On this matter it is urged that the confessional statements were the
result of a promise of settlement in the sense that no criminal proceedings
wero to be taken thereafter and if this indeed be the truth this is a benefit
having reference to the charges against the acoused. I have elsewhere
in this judgment examined this contention of the appellant and for
reasons therein indicated I have concluded that there was no offér of a.
settlement and no inducement to settle in the sense that the department
was waiving or abandoning its right to prosecute the appellant in a
Court of Law. In view of this finding the advantage gairied or evil avoided
was certainly not in reference to the criminal proceedings against the :

: accused

-The plea therefore that section 24 stands in the way of the use of these
statements must fail on this ground as well. '

In view of this conclusion I do not propose to examine the difficult
question whether theso statements are in truth confessions, for should
* they be such, which indeed the Crown denies, they will still be admissible
despite the provisions of section 24. It is not necessary therefore to
. consider the various problems raised by Anandagoda v. The Queen® on
the question whether the statement should amount to a confession of the
offence charged without reference to extrinsic facts and whether the
statement should contain an admission of the entire offence. In the
circumstances I'do not feel called upon to decide whether the documents

. - objected.to contain an admission of the entirety of the offences involved

in counts 1 and 2 or whether as the Crown contends, they spell out at
their best only one of the ingredients constituting these offences.

1 Oommissioner oj Customs aud Ezcise v. Hars (1987) 148 E. B. 177 at 184 per
Lord Reid.
" #(1962) 64 N. L. R. 73, P Qo



394 WEERAMANTRY, J.—Jayanetts v. Mstrasena

Before I leave this question of threats, inducements or promises I
should make some observations in regard to certain grounds of complaint
. which are alleged to furnish a background of torment and harassment
against which the statements and conduct of the assessor take on the
quality of threats. )

The assessor has, under cross-examination, said in reference to the
assessments made by him amounting to Rs. 500,000 that these were
arbitrary. However, despite this answer, in which the assessor did less
than justice to himself, there would appear to be a basis, unproved
but not unreasonable, for the assessments that were made. The cir- .
cumstance that the appellant was able to issue a single cheque for £4000
(Rs. 52,000) on his bank account in Switzerland afforded some foundation
for the belief that he had considerable assets abroad. This item of
information was gathered by the assessor from certain entries in the diary
.of the accused. Moreover the assessor had before him material strongly
suggesting the possibility of the appellant having received around £1000
in respect of each sugar purchase by the department. We also have the
evidence of the assessor that he examined the appellant’s returns over a
number of years and compared the incomes shown in the returns with
the information he had regarding his investments and disbursements.
He had as already observed travelled practically round the world with
two members of his family, purchased an estate and built a house in
Colombo which had been lavishly furnished. The difference between
the income returned and the income so computed showed a discrepancy
of six lakhs of rupees. All this taken against the background of a
persistent denial by the assessee of any bank account abroad other
than one at the Westminster Bank, London, was justification enough
for the assessor’s belief that considerable assets were hidden away and
that an income of several lakhs had been received but not disclosed
during the years under review.

When making an assessment an assessor is not bound to base his -
computations only upon provable sources of incomo and is entitled to make
an assessment according to his judgment. The burden then would shift
to the assessee to displace this assessment on the basis of facts which are
peculiarly within his own knowledge!. Indeed the language of section
69 states no less, for it entitles the assessor to make his assessment ‘‘ at
the amount or additional amount at which according to his judgment
such person ought to have been assessed.”

No doubt assessors, in view of the amplitude of the discretion vested
in them under section 69 and the far reaching consequences of additional
assessments which they make, will have prominently before them the
principles of justice and fair play which must ever underlie the exercise
of so wide a discretion, and I have no cause in the present case to reach
any other conclusion than that the assessor was so guided when he
made these additional assessments. As has been observed in regard to

1 See Guillatn v. Commsissioner of Income Tax (1949) 51 N. L. R. 241.
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additional assessments under the English Acts, legal evidence is not
necessary as a preliminary to an additional assessment, but there must
be information before the inspector ‘‘ which would enable him, acting
honestly, to come to the conclusion ”’ that such a state of facts exists.!

The search of the house of the appellant and of those of his associates,
the threat of seizuro and sale of his immovable assets and the threat of
enhanced assossments and rocovery through the Magistrate’s Court, do
not either, in my view, afford evidence of any pressure boing brought to
bear upon the appellant more than was legitimate in.all the cnrcumstancos
of the case.

. 'This was a caso of tax evasion on a considerable scale and one involving
o logitimate suspicion of concealment of assets abroad. Moreovor,
although the fact of ovasion became quite apparont thore was a resoluto
and persistont denial by tho appellant of any ovasion and a refusal by _.
him to furnish cssontial information which, having rogard to tho naturo of

this caso and tho location of tho assets, was difficult to obtain. Tax

officials engaged ininvestigatingsuch a case could not in the conscientious

discharge of their duties do less than was done by tho respondent and

I fail to see in his conduct anything other than an ordinary discharge of .
duty by a conscientious official, though m tho context of a somewhat
extraordmary caso. .

I.now pass to a con.mderatxon of the argumont that the sta.temonte are
shut out from Court by the operation of tho rule of oiﬁcml socrocy
‘contamed in section 4 of tho Income Tax Ordinance.

This soction provides that exceptin the performa.nco of his duties under
the Ordinance every person who is employod in carrying out tho provisions
of tho Ordinance shall preserve and aid in preserving secrecy with regard to
. matters relating to the affairs of any person that may come to his know-
ledge in the performanco of his duties undér the Ordinance. Tho soction
goes on to prohibit the communication of any such matter to any person
other than the person to whom such matter relates or his authorised
representative, and persons employed in carrying out the provisions of
the Ordinanco aro required to take and subscribe an oath of secrecy
before a Justice of tho Peace. ' : .

Exceptions to the rule of secrecy as set out in section 4 (4) cover
communications to the Commissioner of Stamps, the Commissioner of .
~ Estate Duty and within certain limits to the income tax authority of any
" part of Her Majesty’s Realms and Territories. Further exceptions to
this rule are created by section 4 (5) in respect of the Auditor-General
and by section 85 of the Bnbery Act, Cap. 26, in respoct of the Bribery
Commissioner. : A
- 1 See R. v. Bloomsbury Commissioners (1915) 3 K. B. 768; following R.v. Ken-

sington Commissioners (1913) ® K. B. 870; Konstam, Income Taxz 12h ed.,
cedwn 399. i . )
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It is submitted for the appellant that the duties of an assessor under the

Ordinance are confined to a.ssi?ssment,s, collections, additional assessments
and appearances at appeals,~Prosecution, it is contended, is no part
"of the duties of an assessor so-as to make of disclosures in the course
of prosecution an exception to the rule of secrecy. In this connection
attontion is drawn to section 94 (1) which provides that no prosecution
may be commenced except at the instance of or with the sanction of the
Commissioner. There is also the evidence of the Deputy Commissioner
who says that prosocution is not within his province but is a matter for
the Commissioner. '

-

Assuming then that the decision to initiate prosecution lies with the
Commissioner and the Commissioner alone, once such a decision has been
taken does it fall within the province of an assessor’s duties to prosecute or -
assist at such a prosecution ?

When one examines the scheme of the Income Tax Ordinance, one
soes the importance of the provisions relating to penalties and offences.
Practically every aspect of tho duties cast upon assessees by the Ordinance
carrios with it a penal sanction under Chapter XV. Those penal provisions
are the teeth which the Legislature has given the tax department for the .
more effective carrying out of its ordinary functions and cannot be so
compartmentalised as to onable them to be viewed as a distinct or
independent portion of the Ordinance, unrelated to its ordinary provisions
regarding declaration, quantification and recovery.

If, as in the present case, an offence under the Ordinance necessitates a
prosecution in the Magistrate’s Court which is to be conducted by a
member of the Attorney-General’s Department, necessary instructions and
documents must be furnished to Crown Counsel who is to conduct the
pro'secutiori. Can it be said that the rule of secrecy debars an assessor
from communicating to Crown Counsel matters which have come to his
notice relating to the affairs of the accused ? It seems to me that
disclosure in such circumstance is a8 much part of the duties of an assessor
s the duty which lies on him of taking any other steps within the law to
ensure that the revenue is not deprived of its dues by default on the part
of the assessee. If the assessor in charge of the file in question is débarred
by the rule of secrecy from communicating to Crown Counsel the facts of
which he is in possession, an effective prosecution for many of the offences
created by the Ordinance will not be -possible.

For example, in a prosecution for making a false return of income a
necessary item of evidence in proving the falsity of the income returned
would be the assessee’s actual income. Can it be said that an assessor
who is possessed of facts relating to such actual income is debarred from
communicating these facts to prosecuting Grown Counsel ?



WEERAMANTRY, J.—Jayanetts v. Mitrasena - 897

It may indeed appear somewhat disconcerting that admissions made or
information divulged by the accused person himself should be the very
material upon which a criminal charge against him is proved, but, as in
other areas of the criminal law, such a circumstance does not render the
eovidence inadmissible. The Evidence Ordinance lays down certain limits
transgression beyond which will render statements of an acoused person
inadmissible at his prosecution, but short of this no principle of law is
offended by the use against an accused person at his trial, of disclosures
made by that person himself. There may indeed be certain circumstances
-in which such use of incriminating material savours of unfairness but
such unfairness does not render ewdenee inadmissible or vitiate a
conviction.

Likewise, it would bo impossible for prosecuting Crown Counsel to
.conduct the prosecution unless he could reveal to Court information he has
so gathered from the assessor and lead evidence in proof of such matters.
Should he for this purposo call the assessor as a witness the latter would in.
giving ovidence be discharging his duties under the Ordinance no less than
when he instructs Counsel and no less than when he performs those many
other duties not expressly specified in the Ordinance but none the less
essential to give effect to its provisions.

The sections ‘rela.'tiné to prosecution -would indeed be rendered
unworkable in ma.ny cases upon any other view

Moreover, on any view, the performanoe -of that which is an essential
anclllary to the performance of one’s duty 18 itself the performance of
one’s duty. To hold otherwise would be to give to the word ‘ duty * a
meaning so unduly restricted as to defeat rather than promote the general
purposes and scheme of the Ordinance. As Maxwell observes, it is the
paramount duty of the judicial interpreter to put upon the language of the
Legislature honestly and faithfully its plain and rational meaning and
to promote its object.! Applying this principlé one is compelled to the view
that disclosure to Court is within the terms of the exception set out at the

.commencement of the section. .

‘It is in my view unsafe to be guided on this matter by the analogy of
.secrecy provisions in other jurisdictions, which ‘were cited in the course
of the argument, for the terms of the Statutes containing them. vary
considerably from that we are here considering. Such facts therefore as
that section 137 of the Indian Income Tax Act No. 43 of 1961 expressly
-exeinpts from the rule of secrecy prosecutions for an offence under that
Act or that the Second Schedule to the English Income Tax Act of 1952
-excepts prosecutions for perjury from ‘the rule of secrecy but not
prosecutions for other tax offences 2 are not therefore circumstances from
which any inference may be drawn in regard to the construction of our

1 Mazwell, Interpretatson of .S'zazum 11th ed., p. 253.

* Vide rara. 949 of the final report of the Royal Commission on the Tazation of
?rofua and Income. June 1955 ‘
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Enactment. It would also appear that neither of the provisions referred
to contains a general exception in regard to disclosure in the performance
of duties such as appears in section 4 (1) of our Enactment.

On this aspect of the case reference must finally be made to section 127
of the Inland Revenue Act No. 4 of 1963. This provision, which is
operative in regard to years of assessment commencing on or &after April
1st 1963, but not to the yoar of assessment relevant to the present case
provides that, notwithstanding anything in any other law, statements
made or documents produced in relation to any matter arising under the
Act, shall be admissible. in evidence in procee dings for offences under
soctions 90 and 92 of the Incomo Tax Ordinance. -

. The appellant seeks to infer from this provmon a pro-existing sta.to of
tho law under which such statements or documents would ha.vo boen
inadmissible, :

However, when construirg a law one must have regard to the terms of
that law upon their plain meaning and it would not be legitimate to limit
that meaning in view of the terms of a law which has been enacted subse-
quently. The reason which prompted the Legislature to enact a provision
in 1963 expressly excepting such prosecutions from the rule of secrecy
may havo been a desire to make explicit what was implicit before. Moro-
over the co-existence in tho 1963 Statute of section 124, containing the
rule of secrecy as had oarlier existed in section 4 of the.former Ordinanco, -
along with section 127, cannot in any way limit the meaning of section
124, for there is no such prosumption against superfluity of expression in
Statutes as amounts to a rulo of interpretation controlling what might

‘otherwise bo'a proper construction.! '

The Crown submits that the expression ‘“ any other law ’ in section 127
is 'suggestive of tho legislature having therein referred to laws other than
the Inland Revenue Act, to which, had it been its intention to make
. reference, the Legislature would have referred by using phraseology such
as “ notwithstanding anything in this or any other law . The fact
. that section 127 refers to the question of: adxmssxbxhty in contrast
to section 4 of the Ordinance, which does not primarily deal with.
admissibility %, is also a circumstance relied on as supportmg thls
contention.:

These circumstances, though not conclusive, also support the conclu-
sion to which I have given expression earlier, and in view of what I have
- stated heretofore, I conclude that disclosure to Court for the purpose of
prosecution under the Income Tax Ordinance, of matters coming to the
notice of an assessor in the performance of his duties is within the
exception set out in the opening words of section 4 (1).

-1 Maa:well Interpretation of Statutes, 11th ed., p. 311.

© % Gamins Bus Co. Ltd. v. Oommwcumer of Income Taz (1952) 54 N. L. RB. 97 at.
100, per Viscount Simon.
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I must next consider the contention that the settlement effected in the
Department as well as the offer of settlement held out by the Department
referred to a settlement in the sense of a compounding of the case against
the appellant. It is contended that it was in the expectation that a settle-
ment would have this effect that the disclosures of the appellant were made.
It is further submitted that it is not the practice of the Income Tax
Department in Ceylon or for that matter in the countries of the
Commonwealth to prosecute an offender for an income tax offence once
a settlement has been reached with the department.

I should here refer briefly to the relevant sections of the Income Tax
Ordinance.

Sections 73 (2) provides that if after such further inquiry by the assessor
as the Commissioner may order on receipt of a valid notice of objection, an
agreement is reached as to the amount at which the appellant is liable to
be assessed, any necessary adjustment of the assessment shall be made.
Where no agreement is reached and the Commissioner proceeds to hear
the appeal, he has power under section 73 (6) in disposing of such appeal, to
confirm, reduce, increase or annul the assessment.

Section 79 provides that where an appeal has been lodged and the
. amount of the assessable income has been determined on appeal the
* assessment as 80 determined shall be final and conclusive for all purposes of
the Ordinance as regards the amount of such assessable income. In an
assessment which is final and conclusive under section 79 the Commissioner
may in terms of section 80 (1), unless the assessee proves to his satisfaction
that there was no fraud or wilful neglect involved in the disclosure of
income, order the assessec.to pay as a penalty for making anincorrect
return a sum not exceeding Rs. 2,000 and a sum equal to twice the tax on
the amount of the excess. Where a. penalty is imposed undér this provi-
sion the assessee is exempted by section 80 (4) from prosecution for an
- offence relating to that return under paragraph (a) of sub-section. (2) of
section 90 or under paragraph (@) of sub-section (1) of section 92.

.The provision last referred to implies that there'is always the poasibility
of prosecution in respect of fraudulent or wilful neglect in the disclosure
. of income despite the matter having been determined on appeal. Such
. "determinations on appeal are, as already pointed out, orders which may
reduce or increase the asscssment, so that what the appellant - describes
as a settlement is really a determination by the Commissioner at an
appeal a determination whijch leaves the door open to a prosecution unless
" the Commissioner decides’to impose a pena.lty under section 80 (1). In
fact it is by payment of a penalty under section 80 (1) that subsequent
. prosecution may be averted in terms of sectlon 80 (4). '

“The notion of -c_ompoundmg is also not 1gnored in- the scheme of the
Ordinance, for the Commissioner is expreasly empowered under sections 90
(4) and 92 (2).to compound an offence; and since the notion of
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compounding is thus recognised by the Ordinance, it would not be
possible to read into the sections dealing with settlement the notion of
compounding unless there is such a clear implication in the terms of the

. ‘Ordinance.

Upon a readmg of these provisions it thus becomes clear that a
determination by the Commissioner upon an appeal does not have the
effect of tying the hands of the Commissioner in regard to criminal

prosecution.

Dealing next with the question whether an assurance has been held
out by the department that upon such a determination the department
would not prosecute, I must observe that the appellant has not in any
way been able to show that such an assurance express or even implied has
been held out by the assessor or anyone else acting on behalf of the
department. Indeed the appellant admits that he did not specifically
raise the question of a criminal charge by the department. This was
according to him in reliance on his own unilateral understanding of the
word ‘settlement’ as meaning a settlement of all matters with the
department including a prosecution for false returns. The most he can
point to is a statement by him that he expected justice and fair play and
saving from further disgrace—a statement which apparently drew no
response from the department. Even viewed subjectively from the
appellant’s point of view no reasonable grounds existed for his belief.

By way of contrast he states that he did raise with the respondent the
possibility of a bribery charge and that the respondent told him that the
- Commissioner would have to bring to the notice of the Bribery Commis-
gioner any document which might come into his hands tending to support
a charge of bribery. The appellant then stated that there would be no
proof forthcoming to maintain such a charge to which remark the
respondent replied that in that event the appellant had nothing to fear
from handing over the bank statements. Even this conversation, dealing
though it did with one type of prosecution, was silent on the question
of prosecution for any tax offence ; and no conversation between the
appellant on the one hand and the respondent or the Commissioner on
the other appears to have touched on the question of such prosecution
at all.

What the appellant refers to as a settlement in this case may be gathered
from a letter D7 addressed by him to the assessor, which has been counter-
signed by the latter, agreeing to the assessthents and appeals being
settled on the basis of an income of Rs. 120,000 for the years 1958 /64 to
1961/62, Rs. 70,000 for 1962/63 and Rs. 60/000 each for 1963/64 and
1964/65. As the Deputy Commissioner has stated in evidence, on 24th
November 1964 the assessor reported to him that he had agreed to the
figures of the assessable income for the years in question, and having
satisfied himself that this settlement was reasonable, recorded his deter-
mination as required by the Ordinance. This was a determination by the
Deputy Commissioner in terms of section 73 (6), and there is nothing to -
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mdlca.to that in a.rnvmg at this determination he was committing the
Department to foregoing its right to impose a penalty or to launch a
prosecution. Had it been the position of the appellant, that he desired to-
have immunity from prosecution the step one would expect him to take.
in the absence of a penalty imposed by the Commissioner under section
80 (1) was to obtain a compounding under section 90 (4) or 92 (2).

Reliance was placed upon the existence of an almost invariable practice
in the Income Tax Department to refrain from prosecution where settlo-
ment has been reached beforo the commissioner, and evidence was led to.
this effect. '

However, the Deputy Commissioner has in his evidence denied any
departmental practice or policy to refrain from using for purposes other
than sottlement any disclosures made or documents produced by an
assessee in the course of negotiations leading to such settlement and has_
stated that if a serious tax evasion is disclosed the Commissioner would.
not consider himself prevented from taking further action. Moreover
Mr. Advocate Ambalavanar who was called for the defence has guite
fairly stated that on occasion he himself has seen the Commissioner
to obtain immunity from criniinal proceedings, and one can .gather
from this evidence that the provisions regarding compounding are
_ invoked in practice where an assurance of non-prosecution is desired.
In a case of this importance the clear .procedure to which rosort
should have teen had; if criminal proceedings were sought to be
avoided, was to obtain such immunity in terms of these provisions
and all the more was such a procedure imperative in the absence
of any assurance written or indeed oral that no prosecution would. '

ensue. -

In this state of the matter I do not think that the settlement referred:
to constitutes a legal bar to a prosecution or that it can be argued on the
facts that the conduct of the department amounts to a representation
~ that its right to launch a criminal. prosecution was being walved or-
" _abandoned.

It is said for the appellant that the conduct of the Department in
prosecuting the appellant savours  of unfairness having regard to the
fact that the matter was seitled departmentally. It is relevant in this
- connection to observe the provisions of Section 504 of the English Income -
Tax Act of 1952. This section enacts that statements made or documeénts
produced will not be inadmissible even though the assessee was induced to
make the statements or produce the documents upon his attention being-
drawn to the right of the Commissioners to accept pecuniary settlements
instead of instituting proceedmgs and to their practice to be influenced
by the fact that a full confession has been made or full fa.cxhtles given for-
" investigation.

32 - PP 006137 (98/08)
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If after the assessee’s attention has been expressly drawn to the
possibility of such a settlement instead of an institution of proceedings,
_ there is nevertheless no bar to prosecution or to the use of statements so
made or documents so furnished, it would scarcely be possible to suggest
~ that where there has only been talk of a settlement without any

- reference to criminal proceedings it would operate harshly on the
- ‘tax-payer if such proceedings were subsequently launched.

I must next consider the contention that the prosecution must
clearly prove an intention to evade tax and that dishonest intention
must be affirmatively proved. This submission was based in the main
-on the decision of this Ceurt in Chellappah- 9. The Commissioner of
Income Tazx . :

Basnayake J. there held that the bare omission of the item in question
~from the computation of the appellant’s profits without proof that the
-omission was wilful and with intent to evade duty, was insufficient to
‘bring home the charge. Difficulty of proof of such a mental state was
held to be no reason for relaxing in a proceeding under section 87 the
obligation that lies on the prosecution in all criminal cases.

In the Income Tax Ordinance as it stood at the time of this judgment
-section 87 (1), which corresponds to section 92 (1)in the later Ordinance,
required that the act in question should be done wilfully with intent to -
.evade. The present section does not, however, have the words ** wilfully .' '
with intent to evade *’ but requires that by the doing of the act, the person
-concerned should thereby evade tax. '

The appellant’s contention is however that the element of wilful
-evasion is. nevertheless a requirement under the section we are now
considering for the reason that the word “evade ” which still remains,
-carries with it the connotation of unlawful escape or avoidance by ‘‘ fraud,
misrepresentation or underhand contrivance ", as observed by Basnayake
-J.'in Chellappak’s case. '

I do not think the appellant can go so far as to submit that despite the

-amendment in the Statute the requirements under the former section still
‘femain unchanged, but even on the assumption that the same require-
ment of wilful and unlawful escape is still present despite the omission of
the expression * wilfully with intent to evade ’, it would appear that the
-circumstances of the present case can scarcely be brought within the
ruling in Chellappah’s case. That case is clearly distinguishable as the
incorrect return therein considered was the result of a wrong view
taken by the assessee of the law and not the result of dishonesty of any
-8ort.

The present case on the other hand is one where the prosecution has
placed sufficient evidence before Court to show that the non-disclosure of
the item of income in question was clearly the result of dishonesty on the
‘part of the assessee. I do not think the prasecution could be expected to
‘place before Court any more material on this aspect of the case than in

fact it has done.
B 1 (1951) 62 N. L. R, 41,,6.
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It is said for the appellant that even if he had an intention to evade tax
that was not his dominant intention but rather a desire to protect himself
from such adverse consequences of his misconduct as the loss of prospects
in Government service or a proseocution for bribery. It is submitted
therofore that the omission of this item was not with the intention of
evading tax and therefore not punishable under section 92 (1).

I do not think there is'validity in the distinction sought to be drawn by
the appellant. So long as it is clear that the purpose of the appellant was
snter alia the ovasion of tax it matters little that he also had other

purposes in view or that he was actuated by other motives,

I soe no substance therefore in the contention that the prosocutlon has ‘
failed to prove an offence under section 90 sub-section 2.

‘Coming now to the question of punishment, it is contended on behalf of
the appellant that two offences arise out of one act namely the act of
making an incorrect return. The first count deals-with omission from -
this return of a sum of Rs. 12,126/- and the second count charges the .
appellant with the act of making an incorrect return by omitting this
sum. These are in the appellant’s contention the negative and the
positive aspects of the same transaction and therefore the appellant
submits that he cannot be punished twice in respect of this one act. )

 The learned Magistrate has imposed in respect of each of theso offences
the maximum fine which the law allows and if the appellant’s contention
be correct that he is being charged for the same act as constituting two
offences, there is substance in his contention that the maximum fine
should not be imposed twice over. :

In this connection thero are two provxslons of st.a.tube law whxch must be
notmed :

Secticn 67 of the Penal Code provides that where anything is an offence -
falling within two or more separate definitions of any law in force for the .
time ‘being, the offender shall not be punished with a more severe
punishment than that which -the Court which tries him will award in
any one of such offences. _ .

We must have regard also to section 9 of tho Intorpretatxon Ordinance
which states that where any act or omission constitutes an offence under-
two or more laws the offender shall unless the contrary intention appears, -
be liable to be prosecuted and punished under either or any of those laws :
but shall not be liable to be punished twice for the same offence.

The questlon then is whether it is the identical act or omlssmn which
“constitutes both offences for which the accused has been charged. Isthe
act of omitting from a return identical with the act of making an incorrect
 return? Some guidance is offered on this matter.by the case of The -
. King v. Haramanis 1, a case where the accused had been convicted for -
removmg timber without 8 permit under the Forest Ordmance and was

1 (1916) l9N ‘L. B. 142.
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sought to be tried and punished thereafter in respect of theft of the same

timber. It will be seen that in this case the identical act of removal

constituted two offences, one of which had as an element the absence of a

permit and the other the mental state of dishonesty. The act considered

in relation to its attendant circumstances thus constituted two separato

offences under two different laws. The Court upheld the view that
. although the element of removal of timber was common to both offences,
" the act of theft was different in law from the act of removing the timber
without a permit. Tho ““act ” for the purpose of the offence under tho -
Penal Code was removal coupled with an intention to tako with dishonesty,
while the *“ act *’ for the purposc of tho Forest Ordinance was removal
coupled with the omission to obtain a permit. The same physical act
may in other words constitute different * acts *’ in la,w depending on the
other factors with which it is associated.

¢

Applying this principle to the present case the ‘‘ act’’ constituting
the offence under soction 92 is'the omission from a return in association -
with a resulting evasion of tax while the ‘“ act ’’ under section 90(2) is’
that of making an incorrect return by omitting income required to be
declared, which occurs in association with the absence of a reasonable
excuse.

It may well in this way be possible to see different * acts ” in law as the
basis of the two offences charged, but it scems to me that it would be
difficult to visualise the commission of the first of these ** acts *’ without a
commissjon also of the secend. In this respect the present case differs
from the case of removal of timber without a permit, which may well
occur without an associated theft. The two offences are thus so nearly
coincident in their constituent elements and their requisites of proof that
it would be harsh to an assessee to charge and punish him as though
these positive and negative aspects of the same matter constitute different
and distinct offences. I therefore take the view, whatever may be theé
technical justification for convicting and punishing the accused separately
in respect of these offences, that it would operate harshly on the appellant _-
if he is punished for both these offences separately. I think it would
sufficiently meet the ends of justice if the accused is punished in rospect
of one only of these offencos and for this purpose the offenco carrying the
" heavier penalty must of course be selected.

I come now'to the question of the quantum of punishment which has
caused me the most anxious consideration in this case.

* Before I proceed to oxamine in detail the penal provisions that are .
applicable I must observe that the learned Magistrate has inadvertently
imposed upon the appellant in respect of count 1 the penalty appropriate
to count 2 and in respect of count 2 the penalty appropriate to count 1. It
will be seen that the first charge, i.e., the charge under section 92 (1)
entails inler alia a penalty of thrice the tax for the year while the second
charge, i.e., the charge under section 90 (2) entails a penaltv of doublo
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the tax undercharged. The sentences passed by the Magistrato involve,
however, the imposition of the treble penalty on the second charge and
the double penalty on tho first.

- T shall therefore proceed to deal with this matter on the basis that the
Magistrate had in fact imposed the penalties which he had clearly meant
to impose namely a qum inter alia of 135.000/- on: count 1 zmd a sum of
Rs. 14 4001 on eonnt 2

I do not think it necessary to consider indetail the ponalty of Rs.14,400/-
which has beon imposed in respect of the first charge, which had been .
moant to be imposed in respect of the second, for this sum is not so largoe
in proportion to the offence involved as to merit closer examination. In
any evont. in tho viow I havo already expressed regarding punishmont
twice. over, it will not ho necessary to consider this penalty further. In
regard, howovor, to the penalty of Rs. 135,000/- imposed in respect of tho
second charge and meant to have been imposed in respect of the first,
the magnitude of this sum in- proportion to the particular charge of
“omission of a sum of Rs. 12,126/, calls for ah examination of the principles -
‘involved in imposing such a punishment.

_;.l_‘hevﬁrst matter I must consider is whether treble the amount of tax
for which the accused would have been liable for the year of assessment,
as provided in section 92 (1), means treble the total tax liability for
that year or whether it means treble the tax which would have been
chargeablo upon the omitted sum which is the subjoct matter of this
charge.

It would appear that if this provision is to’be understood as meaning
treble tho total tax liability for the year, apparently disproportionato
results might cnsure. For example upon a charge of omission of & sum
of Rs. 100/- a penalty of Rs. 300,000/- could bo imposed on a person with
a tax liability of Rs. 100,000/- for the year. Indeed a similar provision
in the English Income Tax Act of 1952 produced anomalies which struck
Diplock J. who heard the case of Inland Revenue Cominissioners v. Hinchy
in the Queen's Bench Division as absurd and unjust ! and Lord Evershed
M.R. in the Court of Appeal as startling2. These anomalies seriously
disturbed the Houso of Lords itsolf as they produced “ penalties wholly
unrelated to tho oxtent of the defanlt and so extravagant as to be
“shocking ” 3, and in fact necessitated the intervention of the Legislature

which provided a new code of penalties by the Finance Act of 1960 ¢.

However, in regard to our enactment, the intention of the legislature
to specify a multiple of the total tax liability as the penalty for offences
under section 92 (1) hecomes clear when one compares that section with
section 90 (1) under which. by way of contrast, the penalty imposed is a
multiple of the tax which has been under charged in ¢onsequence of the.

1 (1958) 3 AU E. R. 682 at 685.  ® 1960 A. O. at 761, per Viscount Kilmuis
* (1959) 2 AR E. R. 512 at 619.0c ¢ 8 & 9 Eli. 2, 1960, Schedule 6. -
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incorrect return. The apparently graver nature of the offences specified
in section 92 (1) as compared with the offences under section 90 (1) also
lends force to this conclusion.

Guidance may also be had on this matter from the decision of the
House of Lords in Inland Revenue Commissioner ». Hinchy? already
roferred to, where the words * treble the tax which he ought to becharged
under this Act > were construed despite the resulting anomalies, as not
meaning anything but treble the whole tax which ought to be charged
for the. relevant year.. :

'.[‘hore would appear to he nothing strange or unsustainable in the notion
of a multiple of the total tax liability when one has regard to the origin
of tho notion in the-history of English taxation. In the 19th century.
* when it first appeared. treble tho tax liability for the year was comparable
with, if not less than, a stipulated fine of such.sums as.£ 50, for taxation
in that century fluctuated between such low extremes as 2 d. in the £ in
. 1875 and 1s. 4d. inthe £ in 1855. Absurdities and anomalies in such a
notion seriously appeared only with the phenomenal increase of taxation
in this century, which caused such penalties to assume such extravagant
proportions as to cause anxiety in-the mind of the Court imposing them.
Having regard to this background there can be little doubt that when the
notion of this multiple tax liability was devised in the last century the
English Parliament was clearly contemplating a multiple of the total tax
liability and not a multiple of the tax under charged. Indeed as Viscount-
Kilmuir L. C. observed in Hinchy’s case?a multiple of the tax liability
was made a constituent of the penalty for tax offences by an Act of 18056
- and it would be extremely unlikely that in the year of Trafalgar and
Austerlitz Parliament was considering such a refinement as-that involved
in the distinction between a multiple of the tax liability and a multiple
of the tax under charged bv reason of the defective return.

' The origin of such provisions thus- clearly shows that  what the\
.contemplated was & multiple of the total tax liability and as far as we_
are concerned there is in addition a clear distinction now drawn by our
legislature between multiples of tax liability and multiples of the tax under
charged. There seems therefore to be no other interpretation tobe given
to this provision but to read it as moaning a multiple of the total tax
liahility for the year. The gravity of the burdens that might result
would be no rcason to give any ether interpretation to these words
in the face of the -clearly expressed intention of the Legislature,
reinforced as it is by these historical considerations, and the declslon in

Hinchy's case. :

There is however a saving feature in the Ceylon legislation which at
any rate was not present in some similar English provisions till 1960.
. Section 25 (3) (z) of the English Act of 1952 made the treble penalty
mandatory and left no discretion to the Court, for its terms were that the
- person committing the offence in question shall forfeit the sum of £ 20

1 (1960) A. C. 748, © % (1960) A. C. at 762-3.
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and treble the tax which he ought to be charged under the Act. The
scheme of the English Act left a discretion not with the Court but with
the Commissioners who by section 500 were given a discretion to nntlgat.o .
any ﬁne or penalty or to stay or compound any- proceedmgs.

In the caso of soction 92 (1) of our Act however the treble pena.lty is
imposcd in the terms that the defaulter shall be liable on conviction to a
fine -* not exceeding the total of Rs, 5,000 and treble the amount of tax
for which he ... .is liable under. this Ordinance for the year of assess..
ment. * This langua.ge clearly indicates that the Court is not bound to
imposo the penalty there referred to, for that is only a maximum. The
_ correctuess of this intorpretation is apparent also from certain observa-

tions of the House of Lords in Hinchy’s case. Lord Reid considered the
phrascology of section 25 (3).(b) of the 1952 Act which. in terms similar to

thosc of section 92 (1),states that the defaulter shall. if proceeded agains

belore the General Commissioners.forfeit a sum * not exceeding £ 20 and
-treble the.tax which he onght to be charged under this Act. ”  He drew
attention therein to the fact that in earlier enactments of a similar nature
" in England, a comma appeared after the fixed sum stipulated as penalty,
thoreby leaving reom for the argument that the words ‘“not exceeding
appliedd only to the fixed. swm and did not. apply to the treble
penalty.l. Lord Reid procecded to observe that inasmuch as a comma
now does not appoar. if proccedings are now taken beforo the Gemeral
Commissioners, they are entitled {o reduce the penalty of troble tax.? Ln
our \c(lum as well no comma ‘appears dftt,r the words - hvo thousand
rupees

Since, then. the Court has a dxscretlon to 1mposo a ponalty loss than the
treblo penalty it becomes specially important in any case where the
particular default alleged is only in respect of a small proportion of the
assesseo’s total income, to relate the punishment which it inflicts to the
particular charge before it. .

It would appear that the learned Maglstrato has been influenced in

~ dociding on this maximum penalty, by the circumstance that the appellant
as a public officer had failed to maintain the high standards expected of
one in his position and that grave prejudice is caused to the State whon

"persons so highly placed in the public service lack- mtegnty and betray
their trust.

{t seems to me however that t-hese are not circumstances strictly
_pertinent to the question of a penalty which must be imposed in the
caso of a tax offence.. What the Court is here concerned with is-not to
express its censure at the conduct which has resulted in receipt of the
undisclosed monies but with the fact. that money though received from
however dishonourable a source, has not been declared. The receipt of
money by such unscrupulous means as bribery, blackmail or robbery,
will itself attract its own pegalty in appropriate proceedings, but it would
not scom right that in tax Iprcwding,'s plmiéshmonts ahould be increased

1 (1960) A. C. at 764. _
2. See Inlund Revenue Commissioner v. Ialcock (4953) 35 1'. C. 27.
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on that accoant. To do so w ould be to expose the offender to punishment
twico -over for the same misconduct when eventually the penal law
appropriate thereto begins to move against him.

However despite the fact that the Court enjoys a discretion to mitigate
the treble penalty and despite the circumstanco that culpability in
receiving the money ought not to be punished in these proceedings, thero
would still appear to be a total absence in this case of any circumstances
of mitigation such as would justify a Court in imposing a lesser penalty
than the maximum which the law allows. The circumstanco that thero
has been in this casc a persistent denial of tho receipt of the sum of moncy
in quostion, that this sum though only a part is still a sizcablo portion of
the total incomo undeclared, tho fact that the appellant himsclf the head
of a departmoent was knowingly making a return which-he kuow to be
false, the fact that the income originally declared was only a very small |
proportion of thai at which it was subsequently determined—all those -
render inappropriate any reduction of the penalty which the Court may
impose. s

These considerations would appear to render justifiable the heavy
sentence imposed by the learned Magistrate though on grownds somewhat
different to those which. weighod most heavily with the Magistrate. No
interference is thercfore called for in regard to the quantum of the pvuall y
of Rs. 135,000 imposcd by the lo.lnwd Magistrate.

The fine of Rs. 250 and the ponalty of R-s. 14,400 as well as the sentenco
of ono month’s rigorous imprisonment in default of payment of the fine,
all of which the learned Magistrato hax imposed in respeet of count (1)
and. which in fact he had meant to impose in respeet of count (2) are
deleted. The fine of Rs. 500 and the poenalty of Rs. 135.000, hoth of
which the Magistrate has imposed. on count (2) but which in fact he had
meant to impose on count (1) will stand as the punishments imposed in
respect of count (1). The default term of three months’ rigorous
imprisonment imposed in regard to the fine of Rs. 500 exceeds one
fourth of the maximum term of imprisonment of six months prescribed
for the offence, and having regard to the provisions of section 312 (1) (¢)
of the Criminal Procedurc Code I reduce this term to one of six wecks'
rigorous imprisonment.

Subject to thesc variations tho appeal is dismisscd.

Appeal muinly dismissed.



