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1936 Present: Abrahams C.J., Akbar S .P.J . , and Koch J. 

In the Matter of a Rule under Sect ion 51 of the Courts Ordinance 
o n H. A. J. Hulugal le , Editor, " Cey lon Da i ly N e w s ". 

Contempt of court—Article scandalising the Judges of the Supreme Courts 
Imputation against them in taking unauthorized holidays—Article 
calculated to loroer the authority of the Supreme Court—What constitutes 
contempt. m 

The respondent, the Editor of the " Ceylon Daily News ", was charged 
with contempt of court in respect of certain passages appearing in a 
leading article, published in his newspaper. 

The article entitled " Justice on holiday" was in the following 
terms:— 

With all this talk of the law's delays it seems an ironical jest that the 
Supreme Court and the District Courts of Colombo should close 
for two weeks, presumably for the Race Meet in Colombo. This 
fortnight's relaxation appears to be the special privilege of these 
Courts, for the other Courts in Colombo and the outstations, as 
well as the Legal Department are expected to perform their 
duties during that period. His Majesty's Judges in England 
are not off duty for the Derby or for the fasionable Ascot Meet. 
They do not obviously mix up sport with their judicial functions. 
Here in Ceylon Public Servants have a surfeit of holidays to make 
less fortunate members of the public grow green with envy. 
But when in addition to Christmas holidays, the long Easter 
vacation, and the other leave privileges the Supreme Court and 
the District Court of Colombo close shop during the August Race 
Meet, the public has a right, to question the propriety of this 
tradition. It is indeed a tradition of what old bureaucrats would 
call the halcyon days of the public service when Government 
servants did just as they liked. Now times have changed and 
especially in the case of the judiciary there is the greater necessity 
to speed up the administration of justice if the public grievance 
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about the law's delay is to be redressed. But, instead of removing 
the obvious causes which lead to arrears of work, the tendency is 
to talk glibly about lack of staff and the need for more officers to 
man the judiciary. The tax payer is always there to give his 
money to pay for more Judges, more Commissioners of Assize 
and other officers. Even in his Budget speech Sir Baron Jaya-
tilaka dwelt at length on the law's delays and prefaced his remarks 
on that point by.announcing the increase in the financial provision 
made for the Supreme Court. Neither more funds nor more 
personnel for the judiciary will help in preventing delays in the 
administration of justice so long as the tradition symbolised in 
the August race meet holidays continues. After all what is this 
great sport for which justice is held up for a fortnight ? It may 
have been sport in the past but to-day it seems to have descended 
to an orgy of gambling shared by the high-and the low of the land. 
It does seem incongruous that two weeks intensive operations in 
spotting the double and treble should coincide with special leave 
for Courts of law. The sooner the judicial officers and members 
of the legal profession co-operate to stop this exclusive August 
holiday the nearer will be the day when there will be no complaint 
about the law's delay. 

Held, that the article imputed a serious breach of duty to the Judges 
of the Supreme Court in taking an unauthorized holiday during the month 
of August for the purpose of attending- a race meeting—whereas in fact 
the August vacation was authorized by Statute—and contained a further 
imputation of dishonesty to the Judges in attributing the arrears of 
work in the Supreme Court to lack of staff and funds while the arrears 
were really due to their addiction to sport instead of a conscientious 
devotion to their duties. 

Held further, that the article was calculated to bring the Supreme 
Court into contempt and to lower its authority. 

In order to- bring a Court or Jucjge into contempt something must be 
said of a Judge in relation to himself as a Judge, i.e., in relation to the 
performance of his judicial duties. 

To constitute contempt it is not essential that something derogatory 
must be said' of a Judge, while he is actually administering justice. 

T H I S w a s a R u l e i ssued on the respondent , the Editor of t h e " Cey lon 
Da i ly N e w s " , to s h o w cause w h y h e should not b e c o m m i t t e d . f o r 

contempt in respect of certain passages in a l ead ing art ic le publ i shed in 
h i s newspaper ent i t led " Just ice o n h o l i d a y " . T h e article i s f u l l y 
reproduced in the headnote . T h e ru le set out the offending passages in 
t h e art ic le and the innuendoes p laced u p o n them, w h i c h are reproduced in 
t h e judgment . T h e respondent in h i s affidavit s ta ted that h e w a s t h e 
Editor of the n e w s p a p e r but w a s not t h e wr i t er of the article in quest ion. 
H e protested h i s respect for t h e S u p r e m e Court and submit ted that the 
passages did not bear t h e m e a n i n g s attr ibuted to them. 

R. L. Pereira, K.C. ( w i t h h i m H. V. Perera , A. R. H. Canekeratne and 
J . R. Jayewardene), for respondent .—The pos i t ion w e take u p is that the 
article deals w i t h measures and not w i t h m e n . T h e innuendoes are not 
justified b y the l anguage used in t h e article . T h e l a w of c o n t e m p t is 
appl icable on ly to that c lass of cases w h e r e t h e publ icat ion w o u l d interfere 
w i t h the administrat ion of just ice. I n the Bahamas Case1 i t w a s 
he ld b y the P r i v y Counci l that a gross ly satirical art ic le w h i c h m a y 
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be a l ibel on a Judge w a s not a contempt of court as the article did not 
or w a s not calculated to obstruct or interfere w i t h the due administration 
of justice. In that case it w a s suggested, inter alia, that the Chief Just ice 
took hol idays to w h i c h h e w a s not entit led. The language in this article 
m a y be infel icitous but m y submiss ion is that there is no contempt. 

[Counsel then proceeded to address the Court on the affidavit submit ted 
b y the respondent and on the article.] 

The article criticises the number of hol idays enjoyed b y the S u p r e m e 
Court in contrast w i t h the rest of the public service. T h e August hol iday 
i s the hol iday for w h i c h there is the least justification. Before t h e 
Ordinance of 1906, the Courts en joyed this hol iday as a traditional one. 
The Ordinance w a s introduced to m e e t the w i s h e s of the Bar, w h i c h asked 
that hol idays should begin and close o n definite dates. T h e wri ter ca l l s 
for t h e co-operation of t h e B e n c h and t h e Bar to do away w i t h this 
hol iday. 

[ABRAHAMS C.J.,—There is n o suggest ion in the article that these 
hol idays are s tatutory hol idays . ] 

It w o u l d b e doing v io lence to t h e language of the article to say that it 
suggests that t h e Judges are taking hol idays to w h i c h they are not 
entit led. Your Lordships w e r e not responsible for starting the tradit ion 
of the Augus t hol idays . These A u g u s t hol idays h a v e b e e n taken wi thout 
interruption for the last forty years or more. N o one w h o "knows Ceylon 
can say that t h e hol idays w e r e taken for t h e first t ime this year by t h e 
Supreme Court. E v e n if the innuendoes suggested b y the rule are t h e 
proper innuendoes , m y submiss ion is that the Court is not thereby 
scandalized. The s tream of just ice remains pure and undefiled. There 
is n o reference to any J u d g e or t h e B e n c h i n general as in the Cal
cutta case (In the matter of Tushar Kant i Ghosh*), w h e r e the judiciary w a s 
attacked for hobnobbing w i t h the execut ive . In the case of a l ibel it is 
the m o s t innocent construction that should be put on the words. In the case 
of contempt the same principle applies, s ee words of Mukerjee J. in R. v. 
Ghose'. This article is not e v e n a l ibel on the Supreme Court. It 
refers to the hol idays en joyed by a group of Courts, and it attacks t h e 
hol idays w h e t h e r they are enjoyed b y Statute or by tradition. There i s 
nothing scandal iz ing in say ing that s o m e of t h e Judges of the Supreme 
Court are desirous of at tending the races. The jurisdict ion n o w sought 
to b e exerc i sed is on ly considered necessary in the sense that extreme-
measures are somet imes necessary. The jurisdiction must be jea lous ly 
and careful ly w a t c h e d and exerc ised w i t h the greatest reluctance and 
anxiety . (The Republic of Costa Rica v. Erlanger'.) 

T h e l a w of contempt contemplates the prevent ion of undue interference 
w i t h t h e administrat ion of just ice, not the vindication of the dignity of a 
Judge, nor the person of the Judge . (Helmore v. Smith*.)• 

[ABRAHAMS C.J.—The article says that the Judges m i x u p sport wi th 
their judicial funct ions in t h e administration of their public duty . ] 

That is, I submit , w h a t the article does not say. T h e rule as issued 
'does e x t r e m e v io lence to the w h o l e intent ion and purpose of the wr i ter . 

• A. I. R. (1935) Col. 419. 3 (1877) 36 L. T. 332. 
• 45 Calcutta 169 at p. 224. * (1886) 35 Ch. D. 449. 
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I f t h e wr i ter w i s h e d to be mal ic ious h e could have - sa id t h a t t h e S u p r e m e 
C o u r t adjourned before the s tatutory vacat ion began. H e could h a v e 
said someth ing s imilar to w h a t had been said of Chief Jus t i ce E lver ton 
in the Bahamas case. 

The wri ter is advocat ing a cause, abol i t ion of ho l idays w h i c h h e th inks 
h e is justified in doing. N o b o d y regrets m o r e t h a n the Editor, the 
respondent, w h o w a s not the writer , that this Court should h a v e p laced 
upon t h e article the construct ion p laced u p o n i t in t h e r u l e issued. I n 
Cey lon w e are not g i v e n to the habit of t ry ing to bait J u d g e s for the m e r e 
a m u s e m e n t of it. W e h a v e r isen far above that. It w a s furthest f rom 
the intent ion of the wr i ter to bring any sort of r idicule or od ium on 
t h e S u p r e m e Court. T h e Editor, w h o read and passed the article, says ^ 
t h a t h e n e v e r for one m o m e n t put o n the art ic le t h e construct ion p laced 
upon it in the Rule . 

H. V. Perera ( cont inued the a r g u m e n t ) . — A w r i t i n g referring t o a J u d g e 
or attacking a J u d g e does not amount to a contempt of court u n l e s s it 
shakes the confidence of the publ ic in the performance of judic ial acts i n 
a seat of justice. If it has that effect t h e n the wr i t er or publ i sher m a y be 
dea l t w i t h s u m m a r i l y under the jurisdict ion of the Court, but if it has not 
that effect, a l though there m a y b e an attack, t h o u g h i t be v e n o m o u s , 
unjustif ied and untrue, it does not c o m e under this jurisdict ion and 
cannot b e deal t w i t h summari ly . 

[ A B R A H A M S C.J.—If h e is attacked as a Judge . ] 
It is rather difficult to dissociate a Judge from the person w h o 

administers just ice. One can draw a dist inct ion b e t w e e n the judic ia l 
acts of a Judge and the extra-judic ia l acts of a Judge . 

It must be an attack on t h e capaci ty of a J u d g e to adminis ter just ice , 
duly , impart ia l ly and properly. A reference to a J u d g e w h o de l iberate ly 
absents h imse l f f rom Court to a m u s e h imse l f is no t an at tack o n h i m 
qua Judge ; it is an attack on h i m as a m a n . 

[ A B R A H A M S C.J.—Suppose it w a s said that a J u d g e instead of hear ing 
a case, folded his arms and w e n t to s leep, and refused to l i s ten to Counse l . ] 

That w o u l d b e contempt of court because the Judge is seated in the 
seat of just ice. I h a v e not found a s ing le case w h e r e a m a n has b e e n 
dea l t w i t h for sugges t ing that a J u d g e does not perform his judic ial 
funct ions punctual ly , w h e n there is no a l l egat ion that w h e n h e does 
perform his judicial funct ions h e does not perform t h e m e x c e l l e n t l y and 
impart ia l ly . T h e gr ievance m a y b e that h e performed h i s judic ia l 
funct ions so v e r y se ldom. 

The only case w h e n a m a n has b e e n deal t w i t h in c ircumstances s imi lar 
to the present case, and w h e n it is sugges ted that the J u d g e did not c o m e 
to the seat of just ice for the purpose of disposing of jus t ice is In re Bahamas 
Islands (supra). T h e P r i v y Counci l h e l d th i s w a s not contempt , 

There is a jurisdict ion t o punish for contempt . B u t w h e n a case 
ar ises t h e l imi t s of that jurisdict ion m u s t b e e x a m i n e d . Reference m a y 
b e m a d e to the purpose for w h i c h a Court e x i s t s ; for t h e adminis trat ion 
of just ice , d u l y . I m p a r t i a l l y and w i t h reference so l e ly to the facts, jud ic ia l ly 
brought before i t . ' A n act or w r i t i n g w o u l d b e contempt of court if it 
defeated the purpose for w h i c h Courts are const i tuted or w a s ca lculated 
t o interfere or interfered w i t h t h e proper performance of judic ia l acts . 
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This w o u l d catch up a case w h e r e wi thout an aspersion on a Judge or 
Jury there w a s discussion o n a pending case. T h e effect of the wr i t ing 
complained of should be to shake the confidence of the public, so that the 
publ ic m a y v i e w a judicial act w i t h suspicion. A n al legation that a 
Judge is not in his seat performing his judicial duties is not contempt. 
First there must be an allegation. There must be further implications 
and innuendoes . If the al legation and innuendoes and everyth ing else 
comes to nothing more than that a Judge does not sit in his seat, then it 
i s not contempt of court. The public opinion on the Judges as m e n 
m a y be lowered but not any opinion as to their capacity to administer 
justice, w h e n they sit in the seat of justice. A n al legation that a Judge 
adjourned Court for t w o days to prevent a plaintiff obtaining h i s judgment 
early wou ld be contempt. In addition to the al legat ion there is the 
implicat ion of bias against the Judge. There is an improper mot ive for 
not sitting. A s tatement that the Judge adjourned because h e preferred 
le isure for w o r k w o u l d not be contempt. 

This jurisdiction is avai lable not for the protection of the dignity of the 
Court, but for the protection of the public. T h e ' t r u t h of the matter is 
irrelevant. The truth of an al legation is important only in a l ibel action. 
The test is h o t w h e t h e r one l ibel w a s more gross than another, but whether 
there has been a l ibel on a Judge qua Judge, w i t h reference to his acts in 
the seat of justice. A l ibel on a Judge qua Judge m a y not necessarily 
be contempt. It m a y be a l leged that Just ice X is lazy or drinks. The 
w a y in w h i c h you refer to a m a n does not matter. The al legation must 
b e examined . A n al legation of arbitrariness or partial ity w o u l d shake 
public confidence. The gravamen of the charge is that by lower ing the 
authority of a Judge y o u reflect adverse ly on his judicial acts. 

S e e Rex v. Editor, New Statesman,1 w h e r e a distinction is drawn b e t w e e n 
leg i t imate crit icism of a Judge and such an imputat ion of a lack 'of 
fairness and impartial i ty as constitutes contempt of court. The object 
of this jurisdiction is no t to satisfy the public but to protect the public. 
The public m a y have other gr ievances beside the fact that Judges take 
too m a n y hol idays. A n al legation that shakes the confidence of the public 
in the sys tem, in the m a n and not on judicial acts is not a contempt. 
The jurisdiction for contempt is dependent ent ire ly on case l aw and not 
on statute law. If the al legation does not fall w i th in the principle of 
decided cases, the doctrine of contempts cannot be applied. There is 
not a s ingle case approaching this case except The Bahamas case (supra) 
w h i c h is in our favour. It is not a mere accident that there are no cases 
similar to this, h u m a n nature be ing w h a t it is, and considering the gross 
l ibels said about Judges . 

In a place l ike Ceylon, except in an ex treme case this jurisdiction should 
not be used. In this case the essential ingredient of contempt is absent 
s ince the authority of the Court w a s not lowered. 

J. W. R. Illangakoon, K.C, S.-G. (wi th h im H. H. Basnayake, C.C., 
and M. F. S. Pulle, C.C.), for the Attorney-General , on notice.—The 
passages complained of are calculated to bring the Supreme Court into 
contempt, b y lower ing its dignity and scandalizing the Court. 

1 44 T. L. B. Ml. 
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Publ ic cri t ic ism of mat ters affecting the administrat ion of just ice m u s t 
b e fair, t emperate and respectful . There m u s t be no interference w i t h 
the administration of just ice and no improper m o t i v e s should be al leged. 
S u b j e c t to these qualifications, the publ ic and t h e press are g i v e n fu l l 
l iber ty of cri t ic ism of a n y act or omiss ion of a Court of Just ice . T h e 
object of the disc ipl ine is not to v indicate any offended d igni ty of the 
Court but to prevent a n y w r o n g be ing done to the publ ic by w e a k e n i n g 
the influence and authori ty of the Courts w h i c h are set u p for the good 
of the public. 

This article is a most unfair article. The innuendoes p laced u p o n it in 
the Rule are justified. The article i m p u t e s that the J u d g e s w e r e so 
unscrupulous w i t h regard to their dut ies that t h e y c losed the Courts for 
the A u g u s t vacat ion in order to indulge in a pass ion to g a m b l e or a t tend 
t h e races. 

(Counsel t h e n c o m m e n t e d on the article.) 
A s regards the l a w of contempt , all the k n o w n authorit ies h a v e b e e n 

c i t ed . The opin ion of Just ice Wi lmot expres sed i n 1765 has been 
cons is tent ly fo l lowed. 

A certain amount of deference and respect i s d u e to the S u p r e m e Court. 
It i s that w h i c h h e l p s to e n a b l e t h e adminis trat ion of jus t i ce to b e uphe ld 
in the Island. If any at tempt is m a d e to r e m o v e that respect and 
•deference, that w o u l d be a contempt . 

De Villiers on Injuries s h o w s that there is contempt in a n y s ta tement 
disrespectful to a Court of l a w or J u d g e s in the ir capaci ty as Judges . 

Counsel c i ted the fo l lowing a u t h o r i t i e s : — M c L e o d v. Stanlyn1.; R. v. 
Almon"; In the matter of Armand de Souza3; Ambard v. A.-G. of Tri
nidad '; Bahamas case'; History of Contempt of Court by Sir John Fox, 
p. 18. 

Cur. adv. vult. 

September 21, 1936. A B R A H A M S C.J.— 

The defendant , w h o is the Editor of the " Cey lon D a i l y N e w s " , 
appeared in answer to a R u l e i ssued at the ins tance of this Court itself to 
s h o w cause w h y h e should not be commit t ed for contempt of court in 
respect of certa in passages recorded in a l ead ing art ic le publ i shed i n h i s 
n e w s p a p e r o n A u g u s t the 6th last, and ent i t l ed " Just ice on H o l i d a y " . 
For better unders tanding the reflections on the J u d g e s a l leged in the 
Rule to be contained in this article, it is des irable that the. art icle itself 
should be set out at l e n g t h : — 

Justice on Holiday. 
With all this talk of the law's delays it seems an ironical jest that the 

Supreme Court and the, District Courts of Colombo should close for two weeks 
from Friday, presumably for the Race Meet in Colombo. This fortnight's 
relaxation appears to be the special privilege of these Courts, for the other 
Courts in Colombo and the outstations, as well as the Legal Department, are 
expected to perform their duties during that period. His Majesty's Judges in 
England are not off duty for the Derby or for the fashionable Ascot meet. 
They do not obviously mix up sport with their judicial functions. Here in 
Ceylon, Public Servants have a surfeit of holidays to make less fortunate 
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members of the public grow green with envy. But when in addition to 
Christmas holidays, the long Easter vacation, and the other leave privileges 
the Supreme Court and the District Courts of Colombo close shop during the 
August race meet, the public has a right to question the propriety of this 
tradition. It is indeed a tradition of what old' bureaucrats would call the 
halcyon days of the Public Service when Government officials did just as they 
liked. Now times have changed'and especially in the case of the judiciary 
there is the greater necessity to speed up the administration of justice if the 
public grievance about the law's delays is to be redressed. But instead of 
removing the obvious causes which lead to arrears of work the tendency is to 
talk glibly about the lack of staff and the need for more officers to man the 
judiciary. The taxpayer is always there to give his money to pay for more 
Judges, more Commissioners of Assize and other officers. Even in his Budget 
speech Sir Baron Jayatilleke dwelt at length on the law's delays and prefaced 
his remarks on that point by announcing the increase in the financial provision 
made for the Supreme Court. Neither more funds nor more personnel for the 
judiciary will help in preventing delays in the administration of justice as long 
as the tradition symbolized in the August Race Meet holidays continues. 
.After all what is this great sport for which justice is held up for a fortnight ? 
It may have been sport in the past but to-day it seems to have descended into 
ah orgy of gambling shared by the high and low of the land. It does seem 
incongruous that two weeks' intensive operations in spotting the Double and 
the Treble should coincide with special leave for Courts of law. The sooner 
the judicial officers and members of the legal profession co-operate to stop 
this exclusive August holiday the nearer will be the day when there will be no 
complaint about the law's delays. 

The object ionable passages and the innuendoes said to be intended, 
w e r e set out in the Rule and are as f o l l o w s : — 

" (1) W i t h all th is ta lk of the law's de lays i t s e e m s an ironical jest that 
the S u p r e m e Court and the District Courts of Colombo should 
close for t w o w e e k s from Friday, presumably for the Race Meet 
in Colombo . . . . His Majesty's Judges in England are 
not off duty for the D e r b y or for the fashionable Ascot Meet. 
They d o n o t obviously m i x u p sport w i t h their judicial functions. 
Here in Ceylon, Publ ic . Servants h a v e a surfeit of hol idays to 
m a k e less fortunate members of the public grow green w i t h envy . 
But w h e n in addition to Christmas holidays, the long Easter, 
vacation, and the other l eave privi leges the Supreme Court and 
the District Courts of Colombo close shop during the August 
Race Meet , the public has a right to quest ion the propriety of 
this tradition. It is indeed a tradition of w h a t old bureaucrats 
w o u l d call the ha lcyon days of the Publ ic Services w h e n Gov
ernment officials did just as they l iked ", 

" meaning thereby that in spite of the fact that the Judges of the 
Supreme Court are amply provided w i t h hol idays, they habitual ly take 
in Augus t a further hol iday of t w o w e e k s to w h i c h they are not just ly 
ent i t led for the mere purpose of indulging a passion' for race-going and 

•that their behaviour in so doing is in contrast w i t h that of His Majesty's 
Judges in England w h o k e e p their judicial functions separate from 
sport". 

and 

" (2) Ne i ther more funds nor more personnel for the judiciary wil l he lp 
in prevent ing de lays in the administration of just ice as long as 
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t h e tradit ion symbol i zed i n t h e A u g u s t Race M e e t ho l idays 
cont inues . Af t er al l w h a t i s th i s great sport for w h i c h jus t i ce 
is he ld up for a fortnight ? " 

" m e a n i n g thereby that the de lays in the administrat ion o f jus t i ce 
are due to the unwarranted c los ing of t h e S u p r e m e Court by the J u d g e s 
o w i n g to the A u g u s t Race M e e t and that t h e J u d g e s k n o w or ought t o 
b e aware of this fact instead of w h i c h t h e y prefer to attribute it t o 
inadequacy of staff and insufficiency of funds ". 

The defendant , in h i s affidavit, s tated that h e w a s the Editor of t h e 
N e w s p a p e r but w a s not t h e w r i t e r of the leader. H e denied that t h e 
passages complained of contained t h e m e a n i n g s attr ibuted to t h e m in t h e 
Rule . H e protested h i s respect for t h e J u d g e s and said that if h e h a d 
thought that the passages bore t h e m e a n i n g s attr ibuted to them, w h e t h e r 
the s a m e amounted to a contempt or not , h e w o u l d not h a v e permi t ted 
publication. 

I th ink it also desirable , in order to ascertain w h e t h e r the a l l eged 
m e a n i n g s can be reasonably attr ibuted to the article, that it should b e 
careful ly e x a m i n e d and that cer ta in facts should be se t out. These are 
as fo l l ows :—Dur ing the m o n t h of A u g u s t in Colombo, it is, and has b e e n 
t h e case for a n u m b e r of years , that w h a t m a y not inapt ly b e ca l led a 
carnival of sport and social funct ions takes p l a c e ; these funct ions inc lude 
the K e n n e l Club show, footbal l m a t c h e s u n d e r both Codes, h o c k e y a n d 
cricket matches , b o x i n g championships , and t h e m o s t important m e e t i n g 
dur ing the year of t h e C e y l o n Turf Club. T h e S u p r e m e Court goes in to 
vacat ion for t e n w o r k i n g days w h i c h over lap th i s carnival per iod , and 
this y e a r dur ing that vaca t ion there occurred t w o race days , one o n l y 
of -. 1-ach w a s on a w e e k - d a y afternoon, t h e other tak ing p lace o n a 
S a t u r d a y afternoon. Inc identa l ly t h e S u p r e m e Court d o e s not sit on a 
Saturday in T e r m t ime . T h e Ass i ze Courts d u r i n g this A u g u s t vaca t ion 
invar iably cont inue to funct ion, and there is a lso a Vacation J u d g e w h o 
sits on one day dur ing the vacat ion. 

T h e vacat ions of the S u p r e m e Court are prescr ibed b y Statute , n a m e l y 
" A n Ordinance for the e s tab l i shment and regu la t ion of vacat ions in t h e 
S u p r e m e Court, N o . 1 of 1906 ", as a m e n d e d b y Ordinance N o . 2 of 1928. 
T h e necessary provis ion runs as f o l l o w s : — 

" Sect ion 4 of the principal Ordinance is h e r e b y amended so as to read 
as f o l l o w s : — 

" (1) T h e Chris tmas vacat ion shal l c o m m e n c e on t h e t w e n t y - s e c o n d 
day of D e c e m b e r and terminate on t h e t w e l f t h day of the n e x t 
fo l lowing January . 

Prov ided that if the th ir teenth is a Thursday and the day fo l l owing i s 
a publ ic hol iday, or if t h e th ir teenth is a Fr iday , t h e n t h e 
Chris tmas vacat ion shall t erminate o n the Saturday n e x t 
fo l lowing . 

" (2) T h e Easter vacat ion shal l c o m m e n c e on M a u n d y Thursday a n d 
shal l c o n t i n u e for t w e n t y - t h r e e days . 
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" (3) The Augus t vacat ion shal l c o m m e n c e on such day in Augus t as 
the Chief Just ice shall appoint in each year for the purpose and 
shal l continue for t w e l v e days . 

" (4) The days of the c o m m e n c e m e n t and terminat ion of each vacation 
shal l be included in such vacat ion ". 

S o far as the Augus t vacat ion is concerned, the amendment added two 
days . The District Courts are under the direction of the Attorney-General 
and are independent administrat ive ly of t h e Supreme Court. B y Finan
cial Regulat ions of the Government (see F. R. 1100) vacat ions of the 
District Court depend upon the state of the roll of cases. I might m e n t i o n 
here, though it is not necessary to do so, that action has been taken in 
respect of the Supreme Court only as it appeared from the reference to 
His Majesty's Judges in England and the later reference to the financial 
provis ion m a d e for the S u p r e m e Court that the Supreme Court w a s 
specia l ly a imed at. For some years n o w , de lays in the disposal of cases 
both civil and criminal in the Supreme Court have been the occasion of 
m u c h concern to t h e Government and to the Judges of the Court, and 
undoubtedly h a v e b e e n the occasion of publ ic interest and, it m a y be, of 
discussion. Last year the Judic ia l Commiss ion presided over b y the la te 
Chief Just ice w a s appointed to invest igate the state of civi l bus iness in 
t h e Courts in General . The report w a s publ ished in March this year . 
Var ious reasons w e r e g i v e n for the de lays but it w a s not suggested , nor 
did it appear in ev idence , that the s tatutory vacat ions should b e 
abol ished or curtailed, but it w a s certainly recommended that there should 
b e an increase of the S u p r e m e Court Bench . A t the present m o m e n t the 
n u m b e r of cases in arrears on the appel late s ide of the S u p r e m e Court i s 
w e l l over 700, and it is mani fes t that no appreciable reduct ion can be 
m a d e in these arrears w i t h o u t an increase in the Judiciary. In fact it i s 
no t beyond the bounds of possibi l i ty that w i thout this increase the Courts 
m a y be able to hold their o w n in the flow of business . In addit ion to the 
S u p r e m e Court Judges , Commiss ioners of A s s i z e are appointed from t ime 
to t ime to cope w i t h the excess ive criminal work. This year the S u p r e m e 
Court Judic iary has b e e n increased b y one. 

T h e species of contempt a l leged against the defendant is that w h i c h 
w a s described by Lord Hardwicke L. C. as " scandalizing a Court or a 
J u d g e " (In re Read and Huggonson'). This w a s defined b y Lord Russel l 
of K i l l o w e n C.J. in Reg v. Gray' as " any act done or w r i t i n g publ i shed 
calculated "to bring a Court or a Judge of the Court into contempt , or to 
l o w e r his authori ty ". It w a s sugges ted b y Counsel for the defendant at 
an early s tage of these proceedings that if commit ta l s for this t ype of 
contempt are not actual ly out of date in Cey lon that w e should b e v e r y 
s l o w indeed to take act ion in this manner , and that m o r e o v e r it w o u l d 
b e m o r e desirable that proceedings should be taken as for de famat ion 
s ince in proceedings for contempt the Court itself is both prosecutor and 
judge . There w a s c i ted to us in support of the first sugges t ion the case 
of McLeod v. St. Aubyn', in w h i c h Lord Morris de l iver ing judgment i n 
t h e Judic ia l Commit tee of the P r i v y Council said that commit ta l s for 
contempt of Court by scandal iz ing the Court itself had b e c o m e obsolete 

> (1742) 2 Atk. 471. ' (1900) 2 Q. B. 36. 
> (1899) A. C.549. 
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in England. Th i s observat ion w a s d i sproved n e x t year by t h e i n c i d e n c e 
of the case of Reg v. Gray (supra) and as t h e P r i v y Counci l appl ied t h e l a w 
laid d o w n in respect of th is k ind of contempt in that case as a test i n 
the recent ly decided case of Ambard v. Attorney-General for Trinidad \ I 
think that it i s not open to a r g u m e n t that w h a t h a s b e e n done in E n g l a n d 
ought not to b e d o n e in Cey lon in the proper c ircumstances . Fur ther , 
committa ls for th i s k ind of contempt are not u n k n o w n in Cey lon , s i n c e 
In the matter of Armand de Souza, Editor of the Ceylon Morning Leader *, 
a F u l l B e n c h of th i s Court dec lared that commit ta l s for contempt b y 
scandal iz ing the Court w e r e punishable in Ceylon. A s to the s econd 
suggest ion , I w o u l d q u o t e t h e w o r d s of Woodroffe J. c o m m e n t i n g o n a 
s imilar sugges t ion m a d e In the case of Moti Lai Ghose', w h e r e h e sa id 
" T h a t observat ion appl ies to al l cases of contempt , and if it w e r e g i v e n 
effect to, the Court w o u l d b e depr ived of its jur isdict ion in e v e r y case ". 
I m i g h t also say at this junc ture that it has b e e n u r g e d u p o n u s b y 
Mr. H. V. Perera , w h o argued the l a w in a m o s t ab le and in tere s t ing 
m a n n e r , that there has b e e n no reported case of t h e k ind s imi lar to t h i s 
w h e r e the contempt a l l eged w a s sa id to consis t of charges aga ins t J u d g e s 
for s o m e t h i n g not actual ly done w h i l e adjudicat ing, and that w e s h o u l d 
be careful not to e x t e n d the pr inciples that h a v e b e e n laid d o w n in c a s e s 
of commit ta l to other cases t h e y w e r e not in tended to cover . That h a s 
been conceded b y the Sol ic i tor-General w h o appeared in support of t h i s 
Rule . H e has b e e n unab le to find a case w h e r e the facts w e r e paral le l . 
B u t though I agree that t h e Court should not b e prec ip i ta te to adopt 
s u m m a r y procedure, I th ink that if t h e case fa l l s w i t h i n w h a t w e regard 
as w e l l d e n n e d principles w e not on ly can but w e should exerc i s e o u r 
p o w e r s in the publ ic interest . In Helmore v. Smith', t h e Court of A p p e a l 
said that though the case be fore t h e m w a s a n o v e l case , it did a m o u n t t o 
contempt of Court and w a s qui te proper ly treated as such. 

It is n o w for us to dec ide w h e t h e r t h e editorial in ques t ion does b e a r 
the m e a n i n g w h i c h it is a l l eged to bear in the R u l e issued. In dec id ing 
th i s w e h a v e to put ourse lves in t h e place of t h e readers of the paper a n d 
dec ide to the best of our abi l i ty , subjec t ing t h e l a n g u a g e to t h e test of 
our o w n inte l l igence , w h a t impress ion it created on the m i n d s of t h o s e 
w h o read it. I n th i s connec t ion I w o u l d refer to t h e w o r d s of W o o d 
R e n t o n C J . in t h e case of Armand de Souza re ferred to above . T h e 
learned Chief Jus t i ce said, " T h e Court has itself to interpret the m e a n i n g 
of the l a n g u a g e used , and in d o i n g so to cons ider h o w it w i l l b e unders tood 
by the major i ty of those w h o m it reached. It w a s pub l i shed in a d a i l y 
newspaper . It is c lear that t h e readers of such an art ic le as th i s w o u l d 
not s top to subject it to the m i n u t e ana lys i s w h i c h i t h a s rece ived at t h e 
Bar , or to cons ider h o w far the character of t h e w a r p of one l ine of cr i t i - ' 
c i sm w a s modified b y w o o f of a different t e x t u r e . T h e y w o u l d read t h e 
art ic le as such art ic les are read e v e r y day b y ordinary people , w h o h a v e 
n o t ime, e v e n w h e r e t h e y h a v e the capaci ty , t o carry out s u c h a p r o c e s s 
of balancing, and w h o w o u l d b e gu ided in the l ong run b y t h e g e n e r a l 
impress ion w h i c h the art ic le left on the ir minds . If w e app ly that t e s t , 
i t s e e m s to m e that the i n n u e n d o Which the R u l e h a s a n n e x e d t o the first 

1 (1936) A. C. 322. ' 45 Col. 199. 
»18 N. L. R. 33. «(1886) 3t Ch. D. 449. 
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of the passages in quest ion is justified by its l anguage" . The learned 
Sol ic i tor-General has analysed before u s the article, and has commented 
o n it in detail, and has contended that the readers of the newspaper 
w o u l d undoubtedly place upon it a construction w h i c h has been placed 
u p o n it in the Rule. This appears to be the substance of his submission. 
It is al leged, he says, against the Supreme Court that it enjoys a privi lege 
denied to other Courts in Colombo (wi th the except ion of the District 
Court, Colombo) , and the outstations and to the Legal Department , of 
re lax ing from its dut ies for a fortnight for the purpose of enabling the 
J u d g e s to attend the race mee t ing in Colombo. That the Judges exercise 
this privi lege for the purposes of amusing themse lves in that w a y is 
impl ied in the contrast b e t w e e n . t h e i r conduct and that of His Majesty's 
J u d g e s in England w h o w e r e said obviously not to m i x up sport w i t h their 
judic ial functions, the inference, clearly being that His Majesty's Judges 
in Cey lon do m i x up sport w i t h their judicial functions, that is to say, 
t h e y interrupt their labours to resort to race-going. The further inference 
is that the Judges h a v e not that proper conception of their dut ies wh ich 
is he ld by the Judges in England, w h o are admittedly the model wh ich 
H i s Majesty's Judges overseas should copy. T h e n it w e n t on to point 
out that not be ing satisfied w i t h the Christmas hol idays, the Easter 
vacat ion and other l eave privi leges , the Supreme Court adjourns its 
s i t t ings during the A u g u s t race meet , and that this practice of adjourn
m e n t is a cont inuance of a tradit ion dat ing back to the t imes w h e n public 
servants did just as t h e y l iked. The s tatement that the public has, a 
r ight to quest ion the propriety of this tradit ion is c learly an indication in 
the m i n d of the wri ter that the practice w a s not justified, and taken w i t h 
the foregoing reference to m i x i n g up sport w i t h their judicial functions 
t h e impress ion created in the mind of the reader wou ld obviously be that 
t h e J u d g e s mainta in a practice of taking a hol iday > not because they need 
i t as a rest from their labour's, but because they w a n t to go racing", w h i c h 
i s conduct u n w o r t h y of the e x a m p l e set b y His Majesty's Judges in 
England. The wri ter then goes on to say that t imes h a v e changed, 
w h i c h is an indicat ion that it is t ime that the Judges changed w i t h these 
t imes . T h e reader is then told that instead of removing the obvious 
causes w h i c h lead to arrears of work, the tendency is to talk gl ibly of the 
lack of staff and the need' for m o r e officers to m a n the judiciary, and that 
t h e taxpayer is a l w a y s there to g ive h i s m o n e y to pay for an increase of 
staff, but that it is use less to provide more m o n e y and more judicial staff 
as l ong as this tradit ion of c losing the Courts for the Augus t race hol idays 
cont inues , w h i c h interval for sport holds up just ice for «a^fortnight. B y 
" t h e obvious causes w h i c h lead to arrears of w o r k " t h e ' w r i t e r clearly 
intends to refer to this fortnight's hol iday in August . H e charges the 
persons w h o can r e m o v e these obvious causes w i t h preferring to talk 
ins tead about lack of staff, and h e impl ies by the concluding words of that 
passage that it is no use providing more m o n e y and more m e n as long as 
th i s A u g u s t hol iday, w h i c h is treated in the article as the sole cause for 
d e l a y s in the administrat ion of justice, is a l lowed to continue. Having, 
then , b l a m e d t h e . J u d g e s for their addiction to amusement instead of 
consc ient ious attent ion to their judicial duties, and hav ing held t h e m 
responsible for the arrears of work, to clear a w a y which they ask for m o r e 
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staff, and h a v i n g said that m o r e staff w i l l b e use le s s as l ong as just ice 
•continues to be he ld u p for a fortnight i n th i s w a y , h e t h e n proceeds to 
aggravate the indigni ty offered to the J u d g e s b y referring to the sport, 
judic ial patronage of w h i c h ho lds up just ice for a fortnight , as a n orgy of 
gambl ing w h i c h brings both the h i g h and t h e l o w into contact . 

i t appears to m e that this art ic le i s no t on ly disrespectful to t h e J u d g e s 
in its m o d e of express ion but m u s t undoubted ly h a v e a t e n d e n c y t o l o w e r 
the Supreme Court as a b o d y in the e y e s of. the publ ic , imput ing to the 
J u d g e s a serious breach of duty by taking an unauthor ized ho l iday for 
t h e m e r e purpose of go ing to race meet ings , adding to th i s imputa t ion a 
further imputat ion of d ishonesty in at tr ibut ing t h e present regret tab le 
arrears of w o r k in the Courts to lack of staff, w h e n t h e J u d g e s t h e m s e l v e s 
are the cause of that state of things . It is obv ious that t h e publ ic w o u l d 
think very m e a n l y of t h e S u p r e m e Court if it t reated these- charges as 
true . 

It has, h o w e v e r , been argued w i t h m u c h force a n d e loquence b y 
Mr. R. L. Pereira, that it is t h e ho l idays and not the J u d g e s that are b e i n g 
attacked. It is, h e says , " an ons laught on measures , no t o n m e n " . It 
is not said, h e says that the J u d g e s are not j u s t l y ent i t l ed to th i s ho l iday . 
W h a t is sugges ted is that it is not desirable that it should n o w b e taken . 
H e further says that there is nothing to s h o w that this art ic le does not 
attack the Ordinance w h i c h n o w embodie s the tradi t ion in the A u g u s t 
hol iday, or the tradit ion itself. F r o m start to finish of this art icle there 
w a s not one w o r d about the Ordinance or any other legal m e a s u r e e s tab
l i shing the Court vacat ion. S u r e l y a n y m a n of in te l l i gence w h o h a d not 
•wilfully over looked the e x i s t e n c e of the Ordinance, w o u l d h a v e indicated 
in the article that the J u d g e s had no opt ion but t o adjourn i n A u g u s t , 
and the appeal w o u l d h a v e been to t h e S ta te Counci l to a m e n d t h e law, 
and-poss ib ly there w o u l d h a v e b e e n an appeal to the J u d g e s to forego in 
the publ ic interest that ho l iday w h i c h t h e de fendant s a y s h e does not 
contend that t h e y w e r e not jus t ly ent i t l ed to. It cannot for a m o m e n t 
b e denied that the art ic le is addressed t o the J u d g e s not in t erms of 
persuas ion but in t erms of expostu lat ion . If that is not so, w h a t is the 
m e a n i n g of the re ference to m i x i n g u p sport w i t h judic ia l funct ions . 
T h e r e has b e e n no a t t empt to e x p l a i n that m o s t s t i n g i n g phrase- Further , 
h o w can it h a v e b e e n intended to attack a tradit ional pract ice of c los ing 
the Courts and not attack those persons w h o main ta in the pract ice , w h e n 
it is denounced as an improper pract ice—a pract ice w h i c h is a rel ict of t h e 
d a y s w h e n G o v e r n m e n t officials d id just as t h e y l iked. Pract i ces do not 
create t h e m s l v e s nor do they ma in ta in t h e m s e l v s , t h e y are t h e c r e a t i o n . 
of m e n and are ma in ta ined b y m e n . 

It is t h e n argued from the legal aspect that e v e n a s suming that t h e 
J u d g e s are attacked, t h e y are not at tacked qua judges but qua m e n , and 
that there can be no c o n t e m p t h e r e because the ir judic ia l funct ions are 
n o w h e r e referred to. N o w the test appl ied in t h e case of A m b a r d v. The 
Attorney-General for Trinidad, above referred to , in t h e c lass of c o n t e m p t 
k n o w n as scandal iz ing a Court or a Judge , w a s the definition in Reg. v. 
Gray, w h i c h runs as f o l l o w s : — " A n y act done or w r i t i n g pub l i shed 
ca lcu lated to bring a Court or a J u d g e of the Court into contempt , or t o 
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l ower h i s authority is a contempt of court" , and i t w a s further said in 
that case that this definition w a s to be taken subject to one and an 
important qualification, that Judges and Courts w e r e al ike open to 
cri t ic ism and that if reasonable argument or expostulat ion w a s offered 
against arty judicial act as contrary to l aw or the public good, no Court 
could or wou ld treat that as contempt of court. It is of course clear frAn 
that definition that to bring a Court or a Judge into contempt, something 
must be said of a Judge in relation to himself as a Judge, that is to say, 
in relation to the performance of his judicial duties. S o far as I can 
understand an argument w h i c h appears to m e to b e refined to a degree, 
to const i tute a contempt of court of this description something derogatory 
must be said of a Judge wh i l e he is actual ly administering justice. I am 
entirely unable to see h o w a Judge cannot be disparaged as a Judge if 
it is said of h im that h e is gu i l ty of a breach of any of the dut ies wh ich he 
o w e s to the public as a Judge. If I understand Counsel aright, if it is 
fa l se ly said of a Judge that w h e n h e is sitt ing on the B e n c h instead of 
l i s tening to the argument of Counsel he gambles w i t h dice w i t h the 
Registrar, that w o u l d amount to a contempt of court. But if it w a s 
fa lse ly said of h im that h e adjourned his Court during sitt ing hours 
because h e w a n t e d to dice in h i s private room w i t h the Registrar, that 
wou ld not be a contempt of court. I a m afraid that to the average 
person w h o read of the doings of this Judge h e wou ld be regarded as 
unworthy to sit in the seat of judgment . Nor can I see the difference 
b e t w e e n t h e i l lustrations I h a v e g i v e n and t h e s ta tement about a J u d g e 
that instead of coming to his Court as usual on an ordinary working day, 
he remained in his house to hold a gambl ing party. It s eems to m e that 
i t i s as m u c h a part of the duty that h e o w e s to the publ ic to at tend t h e 
Court for the trial of cases, as it is to g ive due attent ion to his work w h e n 
h e is in Court and to cont inue to sit for the despatch of business, unless 
h e has good reason t o adjourn. Sure ly w h a t is impl ied concerning t h e 
S u p r e m e Court and tfe« Judges of the Supreme Court in this case is that 
t h e y h a v e enough rest from their labours in the forni of the hol idays at 
Christmas and Easter, and that therefore every one of them ought to go 
on de die in diem from Easter to Christmas unless there is reasonable cause 
to adjourn, instead of w h i c h as a body t h e y take unto themse lves the 
pr iv i lege of c los ing the Courts for a fortnight for an u n w o r t h y reason. 
H o w can it be said that this is not al leged against t h e m as Judges but only 
as m e n ? 

Our attent ion has been directed to the case of In the matter of a Special 
Reference from the Bahama Islands1. It w a s argued for the defendant 
that there is a c lose s imilarity b e t w e e n that case and this, in that the 
Chief Just ice of the B a h a m a Islands w a s charged in a letter to a newspaper 
w i t h taking an unauthorized hol iday, and that the Judicial Committee 
of the P r i v y Council said that that let ter m i g h t h a v e been a l ibel but that 
it w a s not a contempt of court. It is very difficult to infer anything 
from that case because Their Lordships gave categorical answers to 
certain quest ions put to t h em by the Secretary of State for the Colonies 
and g a v e no reasons for their answers . I do not think that w e are in a 
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posit ion to supply t h e reasons for those answers . I w o u l d say, h o w e v e r , 
that the facts are a l together different, as in that c a s e t h e J u d g e brought 
the attack u p o n h imse l f b y descend ing into the arena of n e w s p a p e r 
controversy. Further, if I m a y say so w i t h respect , there does not appear 
to be anyth ing to s h o w that the a l l egat ion in that case w a s not true . It 
i s also argued that the innuendoes cannot a m o u n t to a c o n t e m p t because, 
to use the exac t w o r d s of Mr. H. V. Perera, t h e y do not t e n d t o affect t h e 
confidence of. the publ ic in t h e judic ia l acts and de terminat ions of t h e 
J u d g e s w h e n per forming the ir judic ia l funct ions . T h a t s e e m s t o m e to 
a s s u m e that it i s necessary to prove that the confidence of t h e publ i c 
must be affected in that respect . If the test to apply is that w h i c h w a s 
appl ied by the P r i v y Counci l in the case of Ambard v. The Attorney-
General for Trinidad (supra), namely , that any act done or w r i t i n g publ i sh
ed calculated to bring a Court or a J u d g e of the Court into contempt , or to 
l o w e r h i s authori ty is a contempt , it s e e m s to fo l low as a m a t t e r of course 
that t h e administrat ion of jus t ice is endangered by be ing brought into 
disrepute. 

It is impl ied, so far as I can fo l low t h e e laborate argument , that i t - i s 
on ly w h e n the confidence of the publ ic that the J u g e s w i l l adjudicate 
jus t ly is undermined , that a contempt is commit ted . Re ference w a s 
m a d e to the citat ion in the King v. Dames1 of t h e observat ions of 
W i l m o t C.J. in the King v. Almon (1765) w h e r e that l earned J u d g e said 
that "Attacks upon the J u d g e s exc i t e in t h e m i n d s of the peop le a genera l 
dissat is fact ion w i t h all judic ial de terminat ions ". I th ink a r e p l y to the 
a r g u m e n t of Mr. Perera is that a s s u m i n g such dissat i s fact ion is no t 
presumed inev i tably to flow from contempt of the author i ty of the Judges , 
I can hard ly b e l i e v e that m e m b e r s of the publ ic , if t h e y once conc lude 
that the J u d g e s of the S u p r e m e Court are gu i l ty of a ser ious breach of 
the ir judicial dut ies in one respect , w i l l not th ink it h i g h l y probable that 
t h e y w i l l be gu i l ty of a breach of duty in e v e r y other respect . Bes ides , 
if I m a y say so w i t h respect , I do not see w h y t h e expres s ion " dissat is 
fact ion w i t h judicial d e t e r m i n a t i o n s " should only m e a n dissat is fact ion 
w i t h the correctness and impart ia l i ty of decis ions . A dec is ion m a y b e 
thoroughly unsat isfactory o n account of a ser ious de lay in render ing it, 
and through lapse of t ime it m a y be perfect ly use le s s to the party c l a i m i ng 
i t s benefit. I a m of the opinion that i t i s as m u c h the d u t y of a J u d g e to 
do just ice w i t h as l i t t le de lay as i s reasonably poss ib le , as it i s to do 
just ice correct ly and impart ia l ly . There is a n old s a y i n g that jus t i ce is 
ever sweetes t w h e n it is freshest . Clause 40 of M a g n a Charta says , " To 
n o n e w i l l w e sell , to no one w i l l w e d e n y or d e l a y r ights or j u s t i c e " , 
w h i c h c learly m e a n s that the J u d g e s are bound to the publ ic not o n l y to 
do- jus t i ce incorrupt ly or impart ia l ly but to do it swi f t ly . It s e e m s that 
if I acceded to the argument of Counse l in th i s respect I should concede that 
it. is the bus iness of the J u d g e s on ly to k e e p the s tream of just ice pure and 
not to prevent it from be ing d a m m e d to a tr ickle b y a congest ion of cases . 
S u r e l y it i s on ly c o m m o n s e n s e to c o n c l u d e that publ i c conf idence i n a 
speedy disposal of cases b y the J u d g e s to the best of the ir abi l i ty in v i e w 
of prevai l ing c ircumstances , i s l ike ly to b e u n d e r m i n e d . 



308 ABRAHAMS C.J.—In the Matter of a Rule on H. A. J. Huluoalle. 

In m y opinion t h e article bears the construction placed upon it, and t h e 
defendant has fai led to s h o w cause w h y h e should not be committed for 
contempt of court. 

That i s a serious contempt. T h e language employed is e x t r e m e l y 
offensive. Moreover , at a t i m e l ike this the article is most mischievous . 
Reforms in t h e Courts are, as I h a v e said, m u c h to the fore at the moment , 
and the public is of course interested to k n o w w h a t w i l l be done and h o w 
m u c h it m a y cost. T h e pl ight of the taxpayer is graphical ly depicted in 
the article and h e is g iven l i t t le comfort w h e n h e is told that i t wi l l be 
use less to pay for an increased judiciary w h e n t h e de lays w h i c h a n 
increased Bench , w i l l be appointed to cope w i t h are caused by the Judges 
t h e m s e l v e s and b y conduct u n w o r t h y of their office. It is obvious that 
the confidence w h i c h the public is presumed to have , as Wilmot C.J. puts it, 
in the King v. Almon (supra) in the w i s d o m and integrity of the Judges that 
the power t h e y h a v e is applied to the purpose for w h i c h it w a s deposited 
in their hands , is ser iously jeopardised b y al legations of the kind which 
the offending article contains, and that power wou ld ul t imate ly be 
fret ted a w a y if such al legations w e r e a l lowed to pass unremarked. 

It w o u l d be thoroughly undesirable that the press should b e inhibited 
from crit icis ing hones t ly and in good fa i th the administrat ion of just ice 
as free ly as any other inst i tut ion. But it is equal ly undesirable that such 
crit ic ism should b e unbounded. The r ights of such criticism and the 
l imi tat ions imposed u p o n these r ights are, if I m a y respectful ly say so, 
w e l l denned in the concise and most trenchant words of Lord Atk in i n 
Ambard v. Attorney-General of Trinidad (supra) :— 

" B u t w h e t h e r the authori ty and posi t ion of an individual judge, or 
the due administrat ion of just ice, is concerned, no w r o n g is commit ted 
b y any m e m b e r of the publ ic w h o exerc ises the ordinary right of 
crit icising, in good faith, in private or public, the public act done in t h e 
seat of just ice. The path of crit icism is a public w a y • the w r o n g 
headed are permit ted to err t h e r e i n ; provided that m e m b e r s of t h e 
public abstain from imput ing improper mot ives to those taking part 
in the administrat ion of justice, and are genuine ly exercis ing a right of 
crit ic ism, and not act ing in mal i ce or at tempt ing to impair the adminis 
trat ion of just ice , t h e y are immune . Just ice is not a cloistered v i r t u e : 
she m u s t b e a l lowed to suffer the scrutiny and respectful , even though 
outspoken, c o m m e n t s of ordinary m e n ". 

It w a s open to the defendant , as to anyone else , to hold and express 
the opinion that there are too m a n y Court vacat ions or that t h e y are too 
long or are fixed at inconvenient t imes , or that portions of them should 
at this juncture b e sacrificed to the public interest; and had that been a l l 
n o object ion could h a v e b e e n taken in this Court. 

T h e defendant states h e w a s not the wri ter of the offending article and 
I see no reason to d i sbe l ieve h im. B u t h e does not deny that h e passed 
t h e mat ter for publ icat ion and h is responsibi l i ty i s therefore hardly less 
than if h e had w r i t t e n it. N o apology has been tendered. A t the same 
t i m e i t m u s t b e observed w i t h no l i t t le satisfaction that proceedings i n 
c o n t e m p t h a v e b e e n infrequent in Ceylon, in fact there has been no 
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committa l s ince t h e case of Arrnand de Souza in 1914, w h e n a n order f o r 
o n e month's imprisonment w a s m a d e . W h i l e taking this in to cons idera 
t ion, I th ink at the same t ime t h e Court should, in t h e in teres t s of t h e 
public , m a r k i t s reprobat ion of t h e ind ign i ty offered to itself. 

Herbert A l e x a n d e r Jayat i l eka Huluga l l e , t h e order of the Court i s that 
y o u be imprisoned unt i l the ris ing of the Court, and that y o u do p a y a f ine 
of R s . 1,000 or suffer s i m p l e impr i sonment for three m o n t h s in defaul t o f 
payment . 

Rule absolute.. 


