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[Court of Criminal A ppeal]

1971 Present ■ H. N. G. F ern a n d o , C.J. (P res id en t), S ir im a n e , J ., an d
W e e ra m a n try , J.

S. .UUTTIAH. Appellant, and THE QUEEN, Respondent 

C*. C. A. No. 9S of 1970, with A pplication No. 152 

H. G. 671169 M . C. Colombo, 11022/A

Kvidencc— Criminal Procedure Code, es. 121 (2), 134, 14S— Scope oj ,i. 131.

By section 134 (I) o f tho Criminal Procedure Code—

“ Any Magistrate may record any statement made to Jiiin ut Hiiy time 
Leforo the commencement o f on inquiry or trial. ”

Held, that, where a person is produced in custody before a Magistrate, together 
with a report of the Police purporting to bo made under section 121 (2) o f the 
Criminal Procedure Code, tho Magistrate has jurisdiction at thut stage to record 
any statement made by the accused person.

The Queen v. Gnanoscehti and others (73 N. L. It. 101) partly considered.

If. X. G. FERNANDO, C.J.— Mulliah c. The. Queen

jA l P P E A L  a g a in s t  a c o n v ic t io n  a t  a  tria l b e fo re  th e  S u p rem e  C ou rt.

K . Kariag-huumn  (assign ed ), fo r  th e  a ccu s e d -a p p e lla n t. 

y .  Titlau-ellu-, S e n io r  C row n  C ou n sel, fo r  th e C row n .

Our. adv. vult.

J u ly  2, 1971 . H . N . G. F e r n a n d o , C .J .—

W e  d ism issed  th is  a p p ea l a fte r  h earin g  a rg u m e n t , a n d  r e s e r v e d  ou r 
rea son s o n ly  beca u se  o f  o n e  m a tte r  w h ich  w o  shall d is cu ss  b e fo re  
c o n c lu d in g  th is ju d g m e n t .

C ou n se l fo r  th e a p p e lla n t  s u b m itte d  th a t  h is  c lie n t  h a d  b e e n  p r e ju d ic e d  
b y  th o  u n d u e  p u b l ic i t y  w h ich  th is  caso r e ce iv e d  in th e  P ress . 'T h e  
case  n o  d o u b t  w as o f  so m e w h a t u nu sual in terest , a n d  w as e v e n  the 
s u b je c t  o f  sa la ciou s  sp e cu la t io n  ; b u t th a t  w as o n ly  b e ca u se  o f  th e  id e n t ity  
o f  th o  y o u n g  c o u p le , an  assau lt o n  w h o m  w as ih o  su b ject- o f  th e  ch a rg es  
o f  a t te m p te d  a b d u c t io n  a n d  m u rd er. W e  d o  n o t  a g re e  h o w e v e r  th a t 
th e  p u b l ic i t y  ca u sed  p re ju d ice  a g a in st th o appellant- a t  h is  tr ia l.
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C ou n se l su b m itte d  th a t  t lio  s u m m in g -u p  o f  th e  lea rn ed  C o m m iss io n e r  
d id  n o t  ro fo r  in  c o rre ct  fo r m s  to  th o  th ir d  lim b  o f  S e ctio n  294  o f  th e  
P e n a l C o d o  th a t  cu lp a b le  h o m ie id o  is m u rd e r—

" I f  it  is c lone w ith  th o  in te n tio n  o f  ca u s in g  b o d ily  in ju ry  t o  a n y  
p o rso n , a n d  th o  b o d ily  in ju r y  in te n d e d  to  b o  in flic ted  is su fiic ie n t  in  
th o o r d in a r y  cou rso  o f  n a tu ro  to  cau se  d e a th . ”

E v e n  i f  th e  te rm s o f  th o r e le v a n t d ir e c t io n s  w ore n o t  s t r ic t ly  c o r r e c t  
th o  lo a rn o d  C om m ission er  m a d o  i t  q u ito  c lea r  th a t  a p o is o n  w h o  ca u so s  
d e a th  b y  so m o  a c t  has “ th o  m u rd e ro u s  in t e n t io n ” , o n ly  i f  th o  a c t  is  

• d o n o  o ith o r  w ith  th o  in te n t io n  o f  ca u s in g  d e a th , o r  w ith  tiro in te n t io n  
o f  ca u s in g  b o d ily  in ju ry  su fiic ie n t  in  th e  o r d in a r y  cou rso  o f  n a tu r o  t o  

' ca u se  d e a th .

C ou n se l a lso  su b m itte d  th a t  th o  co n fe s s io n  o f  th e  a p p e lla n t w h ic h  
w as p r o v e d  a t  th e  tria l h a d  n o t  been  m a d e  v o lu n ta r ily . T h o  su b s ta n t ia l 
g r o u n d  fo r  th is  su b m ission  d e p e n d e d  o n  th o  id e n t ity  o f  th o  p a r t ic u la r  
M a g is tra te  w h o  r e co rd e d  th o  c o n fe s s io n . T h o  sa m o  M agistra te  h a d  in  
19G6 r e c o r d e d  certa in  co n fe ss io n s , th o  m a n n e r  o f  r e co rd in g  w h ich  w a s  
th o  su b ject- o f c o m m o n t i n  th o  case  o f  The Queen v. Gnanaseeha Thero and 
others 1 (73  N . L . 1I-. p . 154). T h o  su b m iss ion  in  th o  p re se n t ca so  in  
ofTcct w as th a t , b ecau se  th o  M a g istra te  h a d  n o t  ex erc ised  d u o  ca ro  in  
r e co r d in g  th o  con fess ion s  in  th o  earlier  case , a sim ilar  st ig m a  s h o u ld  
a t ta c h  t o  th e  re co rd in g  b y  h im  o f  th e  con fe ss io n  in  tho in s ta n t ca se . 
C ou n se l d id  n o t  h o w e v e r  d ra w  o u r  a t te n t io n  to  a n y  m a tters  w h ich  m ig h t  
e s ta b lis h  a n y  irreg u la r ity  in  th e  r e co r d in g  o f  th is  con fess ion . I n  a n y  
o v e n t , th is  c on fess ion  w as r e co rd e d  o n  3 r d  M a y  19G9, b y  w h ich  t im e  th e  
M a g istra te  h a d  b e co m e  a w a re  o f  th o  c r it ic ism s  m a d o  in  th e  fo r m e r  ca se  
as  to  th o  m a n n o r  in  w h ich  h e h a d  r e c o r d e d  th o  con fess ion s  in th a t  ca se . 
W o  s e c  n o  reason  to  d o u b t  th e  ru lin g  o f  th o  tria l J u d g o  th at th o  a p p e l la n t ’s 
c o n fe s s io n  w a s m a d e  v o lu n ta r ily .

In  th o  in sta n t case , th e  a p p e lla n t w as p r o d u c e d  in c u s to d y  to  th o  
M a g istra te , to g e th e r  w ith  a  r e p o r t  o f  th o  P o lic e  p m -p ortin g  to  be  m a d o  
u n d er  s. 121 (2 ) o f  th e C rim in a l P r o c e d u r e  C od e . A  d a y  o r  tw o  e a r lie r , 
a n o th e r  p orson  a rrested  b y  th o  P o lic e  o n  su sp ic ion  o f  being  in v o lv e d  in  
th o  c o m m iss io n  o f  th o  sa m e o ffe n ce s  h a d  a lso  been  p r o d u c e d  b e fo r e  
a n o th e r  M ag istra te . N o  p o in t  w as ta k en  in  th is  a p p ea l th a t  th e  
M a g istra te  w h o  re co r d e d  th o  a p p e lla n t ’s c o n fe ss io n  w as n ot v e s te d  w ith  
th o te rr ito r ia l ju r isd ic t io n  to  re cord  it. B u t C ou n sel fo r  th e  a p p e lla n t  
re lied  o n  th o  h e a d -n o te  to  th e r e p o r t  o f  th o ju d g m e n t  in  The Queen v. 
Gnanaseeha. Thero and others w h ich  re a d s  as fo llo w s  :—

”  H o ld , that section  134 can  b e  a c te d  u p on  b y  M ag istra tes  o n ly  
a fte r  co m m e n ce m e n t o f  p r o ce e d in g s  in a M a g istra te 's  C ou rt a n d  b e fo r e  
th e  co m m e n ce m e n t o f  a n  in q u iry  o r  tria l in  th oso  p ro ce e d in g s . A  
M ag istra te  lias no p ow er  to  record  s ta te m e n ts  (con fession a l o r  o th e r w is e )  
a t  a s ta g e  p r io r  to  th e  in stitu tion  o f  p ro ce e d in g s  in a M a g is tra te 's  
C ou rt in a n y  o f  th e form -' s ta te d  in se c t io n  14$ ( 1) o f  th e  C rim in a l 
P ro ce d u re  C ode . ’ ’

(ions) n  s . L. h. tit.
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A c c o r d in g  to  th is  h e a d -n o te , th e ru lin g  in  th a t  case w as th a t  a 
M a g istra te  lia s  n o  ju r isd ic t io n  u n d er  s. 13-1 o f  th e  C od e  to  re co r d  a 
s t a t e m e n t  a t  a n y  tim e  b e fo re  th e  in s t itu t io n  o f  p r o ce e d in g s  u n d er  s. 118 
o f  (h e  C o d e . I f  th a t  w ere in  fa c t  th e  r u lin g , w e  th in k  i t  w o u ld  n e e d  
r e -co n s id e ra t io n  b y  th is  C ou rt. S e c t io n  134  e m p o w e rs  a  M a g istra te  to  
r e c o r d  a  s ta te m e n t  m a d e  b y  a n  a c c u s e d  p e rso n  "  ul any tim e”  b e fo r e  
th e  c o m m e n c e m e n t  o f  an  in q u ir j ' o r  tr ia l. I t s  s c o p e  ap p ears  to  b e  w id e r  
th a n  t h a t  o f  th e  co rre sp o n d in g  se c t io n  in  th e  In d ia n  C rim inal P r o ce d u r e  
C od e  (S e c t io n  16 4 ) w h ich  e m p o w e rs  a  M a g is tra te  to  re cord  su ch  a 
s ta te m e n t  “  in  th e  cou rse  o f  a n  in v e s t ig a t io n  b y  th e  P o lic e  u n d e r  

C h a p te r  14  o f  th a t  C ode.

Prima facie a t  lea st, s. 134 d o e s  n o t  re v e a l an  in te n tio n  to  fix  a n y  
te rm in a l p o in t  b e fo r e  w h ich  a  s ta te m e n t  c o n c e r n in g  som e alleged  o f fe n ce  
m a y  n o t  b e  r e c o r d e d  b y  a  M a g istra te . B u t  i f  su ch ' an  in te n tio n  m u s t  
b e  a ssu m e d , th e n  it  w o u ld  b e  n e ce ssa ry  t o  co n s id e r  w h ich  p o in t  is th e  
in te n d e d  t e r m in a l ; a n d  u jion  su ch  co n s id e r a t io n , on e  is im m e d ia te ly  
s tru ck  b y  th e  fa c t  th a t a  M a g istra te  is  c a lle d  u p o n  to  fu n c tio n  a s  s n e h , 
lon g  b e fo r e  p ro ce e d in g s  u n d er  s. 14S a re  in s t itu te d . O n ce  th e  P o l ic e  
c o m m e n c e  in q u ir ie s  u n d er  C h ap ter  X I I  o f  th e  C o d e , s. 121 (2) p r o v id e s  
fo r  a  r e p o r t  b e in g  sen t to  th e  M a g is t ra te ’s  C ou rt, an d  w h en  th e  
in v e s t ig a t io n  c a n n o t  b e  c o m p le te d  w ith in  2 4  h o u rs , s. 12G A  ( 1) p r o v id e s  
f o r  a  r e p o r t  o f  th e  case  to  th e  M a g istra te  w ith  a su m m a ry  o f  th e  s ta te m e n ts  
m a d e  b y  e a ch  w itn ess. A t  th a t  e a r ly  s ta g e , th e  M ag istra te  is  c a lle d  
u p o n  t o  e n la rg e  a  person  o n  ba il o r  r e m a n d  h im . O fte n , la w y ers  a p p e a r  
f o r  th e  a c c u s e d  a t  th a t  s ta g e , a n d  w h e n  th e  a ccu se d  is  n o t  p r o d u c e d  
w ith  th e  r e p o r t , th ere  a re  in sta n ces  w h en  h e  su rren d ers  to  C ou rt th r o u g h  
a  la w y e r  w h o  m a y  m o v e  th a t  h is  s ta te m e n t  b e  r e co rd e d . T h ere  is  n o  
g o o d  re a so n  t o  th in k  th a t  a M a g is tra te  is  p o w e rle ss  to  re co rd  su ch  a  
s t a t e m e n t  a t  th a t  stage a t  lea st. O n e  ca n  th in k  o f  in stan ces in  w h ich  
su ch  a n  a p p lic a t io n  m a y  b e  m a d e  e v e n  b e fo r e  th e  P o lice  b e c o m e  a w a re  
th a t  a n  o f fe n ce  h as been  c o m m itte d .

P r o ce e d in g s  u n d er s. 14S o f  th e  C o d e  a re  u su a lly  in stitu ted  a fte r  
in v e s t ig a t io n s  b y  th e P o lic e  h a v e  b e e n  c o m p le te d  (sa ve  p e rh a p s  
su ch  fo r m a lit ie s  as th e r e ce ip t  o f  th e  G o v e r n m e n t  A n a ly s t ’s r e p o rt , 
th e  p r e p a r a t io n  o f  a sk e tch , e t c ) .  T h e  in s t itu t io n  is c o m m o n ly  re fe rred  
t o  a s  "  filing  th e  p la in t ” .

A s  s o o n  as su ch  p ro ce e d in g s  are  in s t itu te d , th e  accu sed  is ch a rg e d  
fr o m  a ch a rg e  sh e e t i f  th ere  is t o  b e  a  su m m a ry  tria l, o r  th e ch a rg e  is 
r e a d  o v e r  to  h im  u nder s. 156 in  th e  ca se  o f  a  n o n -su m m a ry  in q u ir y , 
a n d  th u s  th e  p ro ce e d in g s  co m m e n c e  im m e d ia te ly . In  p ra c t ice , th e re  
is v e ry  o f te n  n o  in terva l o f  t im e  b e tw e e n  th e  filing  o f  a  p la in t  u n d er  
s. 14S w h en  th e  accu sed  is b e fo re  C o u r t , a n d  th e  c o m m e n ce m e n t o f  th e  
in q u ir y  o r  tr ia l. I f  th en  th e  first te r m in a l p o in t  fo r  th e p u rp o se s  o f  
s. 13 4  is th e  t im e  o f  th e filing  o f  th e  p la in t , th e re  w o u ld  in  th e  m a jo r ity
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o f  eases b e  n o  in te r v a l  o f  t im e  d u rin g  w hich  a s ta te m e n t  can  b e  record ed  
under th a t  s e c t io n , a n d  th ere  w ould  rem ain  lit t le  o r  n o  s c o p e  fo r  th e 

op era tion  o f  th a t  S e c t io n .

T he cases w h e r e  so m e  t im e  elapses b etw een  th e  p la in t  a n d  th e  
co m m e n ce m e n t o f  p r o c e e d in g s  are g en era lly  th o se  w h e re  th e  accused  
is n ot p re se n t , a n d  th e  C o u rt  issues a su m m on s. T h is  p r o ce d u r e  u su a lly  
ta k e s p la c c  in  th e  ca se  o f  tr iv ia l o ffen ces  su ch  as c r im in a l tresp a ss , m isch ie f, 
cau sin g  s im p le  h u r t ,  e t c .  T h e y  are hnrdl.y th e  t j -p e  o f  cases w here an 
accu sed  p e rso n  w o u ld  w ish  to  m ake a con fession .

D esp ite  th e  s t a t e m e n t  in  th e  H e a d -n o te  to  th e  r e p o r t  o f  Gnamiseeha 
Thero and others, w o  f in d  th e  m a tter  d iffe re n t ly  s t a t e d  in  p a ra g ra p h  74* 

o f  the ju d g m e n t  in  t h a t  c a s e :—

“  I f  th e  a r r e s te d  p e rso n  desires to  m a k e  a  s t a t e m e n t  h e  w ou ld  h a v e  
!o  m a k e  h is  s t a t e m e n t  t o  a M ag istra te  o f  th a t  C o u r t  a n d  th ere  w ou ld  
be p r o ce e d in g s  in it ia te d  a n d  p en d in g  in  th a t  C o u r t  (su ffic ien t to  g iv e  
a M a g istra te  p o w e r  to  a c t  u nder s. 134 ) either by reason of a report 
having already gone to that Court under s. 121 (2) o f  th e  C o d e  o r  b y  reason  
o f  th e  v e r y  a c t  o f  b r in g in g  th e  arrested  p erson  in  c u s t o d y  b e fo re  th e  

C ou rt a c c u s e d  o f  h a v in g  c o m m itte d  an  o ffe n ce — s e e  s. 14S (1 ) (d). ”

W e fin d  a lso  in  p a ra g ra p h  SI o f  th e  ju d g m e n t  th e  o b s e rv a t io n  o f  th e  
C ou rt th a t  its  c o n c lu s io n  as t o  th e  Jaw in  C ey lon  a s  t o  t h e s c o p e o f  s. 134 
is n o t  s u b s ta n t ia l ly  d iffe re n t ”  from  th e  la w  in  In d ia .  S in ce  th e  la w  
in  In dia  is th a t  a  M a g is tra te  m a y  re co rd  a  s t a t e m e n t  in  th e  cou rse  o f  an  
in v estig a tion  b y  th e  P o lic e ,  w e u n d ersta n d  from  th is  o b s e rv a t io n  th at 
ou r  s. 134 ca n  c o m m e n c e  to  o p era te  at so m e  p o in t  p r io r  t o  th e  tim e  o f  

th e filing  o f  a  p la in t .

Jn th e  in s ta n t ca se , th ere  w as a re p o rt  u n d e r  s. 121 (2 ) o f  th e C od e , 

m ade a t th e  le a s t  w h e n  th e  a p p e lla n t w as p r o d u c e d  b e fo r e  th e  M ag istra te  
w ho r e co rd e d  h is  s ta te m e n t , a lth ou g h  it- m a y  w e ll b e  th a t  su ch  a  report- 
h ad  p r e v io u s ly  b e e n  m a d e  w h en  an oth er a ccu sed  h a d .b e e n  earlier  p r o d u ce d  

before  a n o th e r  M a g is tra te .

T h e c o n d it io n  s ta te d  in the ju d g m e n t u n d er  co n s id e ra tio n  was in 
ou r op in io n  sa tis fie d  in th is  case, an d  w e h o ld  that- th e  s ta tem en t o f  th e  
ap p ellan t w as d u ly  re co rd e d  under s. 134 o f  th e  C o d e .

W e  h a v e  n o w  s ta te d  ou r  reasons for d ism issin g  th e  a p p ea l.

Appcal dismissed.

* See also paragraph Cl which slates that a written report under s. 121 (2/ 
enn amount to the institution of criminal proceedings within the meaning of 
s. MS (1) (6 ).--Editor.


