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M. EM ELD A  F E R N A N D O , Appellant, and W . S. E L A R IS  
F E R N A N D O , Respondent

S. C. 164—D. C. Negombo, 81 jL

Divorce action—Rights of •parties to bring separate actions in respect of, settlement 
of property—Civil Procedure Code, ss. 617, 618—Rule of forfeiture of benefits 
as between spouses—Inapplicability of the rule in regard to the separate property 
of the offending spouse—“ Ante-nuptial contract ”—Matrimonial Rights and 
Inheritance Ordinance, No. 15 of 1876, s. 8.
Where, in. a divorce action, the parties do not invite the Court to grant any 

relief by way of settlement of property under section 617 or section 618 of the 
Civil Procedure Code they may be permitted by the Court, on their election, 
to reserve their rights to die separate actions under the common law for the 
recovery of any property in the hands of each other.

“ The common law remedy was not abrogated as a result of the enactment 
of these sections (sections 617 and 618 of the Civil Procedure Code), but rather 
remedies envisaged by these sections are complementary to the' action 
available under the common law. However . . . the parties cannot have
the benefit of both remedies bub should elect to claim either the remedy under 
the common law or those available under the Civil Procedure Code. ”

Under the common law the rule of forfeiture of benefits as between spouses 
does not apply to the separate property of the offending spouse.

Two months prior to the marriage between the piaintiff-appellant and the 
defendant-respondent (wife and husband respectively) the plaintiff’s brothers 
donated certain property to the plaintiff and defendant in equal shares “ as a 
token of mental pleasure and for their future prosperity ” which the donors 
had “ towards the marriage of the said donees”. After dissolution of 
marriage od the ground of malicious desertion by the plaintiff, the plaintiff 
and the defendant claimed in the present action each other’s share of the 
donated property. The trial Judge allowed the claim of the defendant and 
dismissed that of the plaintiff.

Held, that the defendant, while he was entitled to retain the share which had 
been donated to him, was not entitled to the share of the plaintiff, despite the 
fact that the plaintiff was the offending spouse. I t  could not be said that the 
share which vested in the plaintiff under the deed of donation was as a result, 
of an ante-nuptial contract. Nor could it be said that the share which the 
plaintiff received was a benefit she derived from her spouse by marriage. She 
was already vested with title when she married and, therefore, this was her 
separate property and, as such, it was not subject to forfeiture.

Wijesundere v. Bartholomeus (1885) 6 S. C. C. 141, not followed.

A p’PE A L  from  a judgm ent o f th e  D istrict Court, Negom bo.

J. A . L. Cooray, w ith  N . U. Jayawardena, for the Plaintiff-Appellant.

H. Wanigatunga, w ith  D. C. W. Wickremasekera, for th e Defendant- 
R espondent.
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June 23, 1961. T ambtah, J .—

This action is th e sequel to  a divorce action  filed b y  th e respondent 
against th e appellant on  the grounds o f  adultery an d  m alicious desertion.

A bout tw o m onths prior to  the marriage betw een th e appellant and  
the respondent, th e appellant’s brothers, b y  deed N o. 10264, dated  
1st Novem ber 1943, marked P i ,  donated a half-share o f  th e property  
described in  th e Schedule to  the plaint, to th e appellant and respondent 
in equal shares “ as a token o f  m ental pleasure an d  for their future  
prosperity ” w hich the donors had towards, the. marriage o f  the said  
donees ” . After dissolution o f  marriage, th e appellant brought th is  
action  for th e settlem ent o f  a quarter-share o f  th e said land. The 
respondent denied the appellant’s right to  th is  relief and claimed, 
by w ay o f  reconvention, a decree settling th e one-fourth share o f  the  
said land on  th e respondent, since he had obtained  the divorce on 
grounds o f  adultery and malicious desertion b y  th e appellant. The 
learned D istrict Judge, after trial, dism issed th e appellant’s action and  
granted relief claim ed by the defendant in  reconvention. The appellant 
has appealed from  the order o f the learned D istr ict Judge.

The appellant married the respondent on th e 13th o f  January 1944. 
On the 2nd o f  March 1958, the respondent filed an  action for divorce 
against the appellant on the grounds o f  adultery and m alicious desertion  
by the appellant. After an ex parte trial, a decree nisi was entered  
in favour o f  th e respondent on both grounds. Before the decree was 
made absolute, th e appellant intervened and prayed  th a t the order 
nisi be set aside. She alleged that her married life  had  been exception­
ally unhappy as her husband had a propensity tow ards th e commission  
o f unnatural offences. She also alleged th a t she had  separated from  
her husband on the understanding that he shou ld  file an action for 
divorce against her on the ground o f m alicious desertion but the  
respondent had fraudulently obtained a decree for divorce against her 
on the ground o f adultery and malicious desertion, w ithout due service 
o f sum m ons on her. ' The appellant’s application to  se t aside the decree 
nisi was inquired into by the learned D istrict Judge who vacated the  
decree nisi dissolving the marriage on th e ground o f  adultery and 
entered a  decree nisi dissolving the marriage on  th e  ground o f  malicious 
desertion. The parties were permitted to  file separate actions for the 
recovery o f any  property in the hands o f each other.

The learned D istrict Judge, after citing som e authorities, held th a t  
the appellant had no cause of action to ask for a reconveyance o f the 
quarter-share o f  the said land which had v e ste d  in  the respondent 
by the deed referred to earlier. H e also held  th a t th e  respondent was 
entitled to  succeed in the claim for reconvention. Although we see 
no reason to  differ from the finding o f the learned D istrict Judge in 
holding th at the appellant had no cause o f  action  to  ask for a re­
conveyance o f  the quarter-share, we cannot agree w ith the learned
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D istrict Judge w hen he came to  th e conclusion th at the respondent was 
en titled  to  succeed in  his claim in  reconvention. After a  careful 
consideration o f  th e  authorities on th is subject, we are o f  th e v iew  th a t  
th e  learned D istrict Judge has misdirected him self on tliis m atter.

In  th e  divorce action, th e  parties did not invite the-C ourt to  grant 
a n y  relief under Section 617 or 618 o f  th e Civil Procedure Code 
(Ordinance N o. 2 o f 1889). Section 617 empowers th e  Court w hich  
pronounces a decree for dissolution o f marriage on the ground o f  
adultery b y  th e w ife to  order a settlem ent o f  the w ife’s property on  the  
husband or children. Section 618 further empowers th e  Court, after a 
decree absolute for the dissolution o f  marriage or a  decree o f  n u llity  o f  
m arriage, to  inquire into th e existence o f  ante-nuptial or post-nuptial 
settlem ents m ade on the parties whose marriage is th e  subject o f  the  
decree. The section also empowers th e Court to  m ake such orders, 
w ith  reference to  th e  application o f  th e  whole or a portion o f  th e property  
settled , whether for th e benefit o f  th e  husband or th e  w ife, or o f  th e  
children (if any) o f the marriage, or o f  both children and parents as to  
th e  Court seem s fit. The proviso to  th is section states th a t th e Court 
cannot m ake any order for th e benefit o f the parents or either o f  them  
a t  th e  expense o f  the children. Sections 617 and 618 o f  th e  Civil 
Procedure Code are closely m odelled on the E nglish D ivorce and 
M atrim onial Causes A cts o f  1857 and 1859 (20 & 21 V ie t. C. 85) 
respectively.

U nder th e R om an-D utch Law, th e innocent spouse, after dissolution  
o f  m arriage, is entitled  to  m aintain an action against th e offending  
spouse to  recover certain benefits which the latter m ay have derived  
as a result o f  the marriage. In  such an action, the Court has no  
discretion to  w ithhold order for forfeiture o f  benefits when claim ed (Vide 
M unson v. Murison 1 and the authorities cited therein). The preliminary 
question which arises for consideration is whether th e  statutory  
provisions contained in Sections 617 and 618 o f  the Civil Procedure 
Code have abrogated the action available under the common law .

This question was adverted to  by Schneider J . in D e Silva v. De S ilva2. 
H e stated  : “ The effect o f  Sections 617 and 618 m ight be regarded 
either as repealing the Common Law on  the subject dealt w ith  in them  
or o f  introducing new provisions which are to  stand side b y  side w ith  
th e  provisions o f  Common Law, n ot being opposed to  one another, 
b u t only alternative each to  th e other ” . The learned Judge, however, 
d id  n ot venture to  express his opinion on th is m atter as the Court was 
on ly  dealing w ith  an application under Section 617 o f th e Civil Procedure 
Code and consequently i t  was n ot necessary to  decide th is point. After 
a careful consideration o f  the authorities, w e are o f the opinion th a t the  
com m on law  rem edy was not abrogated as a result o f  th e enactm ent 
o f  th ese  sections, b u t rather th e remedies envisaged by these sections 
are com plem entary to  the action available under the com m on law.

1 (1930) A. D. 157 at p . 163 * (1925) 27 N . L. B. 289 at 305-306.
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However, as p o in ted  o n t b y  Schneider J ,  in  De Silva’* ease (snpra a t  
page 306), th e  parties cannot have th e  benefit o f  b oth  rem edies but 
should elect to  claim  either the rem edy under th e  Com m on Law  or 
those available under th e Civil Procedure Code. In  th e  in stan t case, 
as the parties h ave  n ot claimed any proprietary reliefs under Sections 
617 or 618 o f  th e Civil Procedure Code, b u t h a v e  elected  to  reserve 
their rights to  bring separate actions, their rights under th e  common  
law to bring separate actions have been preserved.

The scope and am bit o f  the rule o f  forfeiture o f  benefits as between  
spouses, is discussed in  precise terms b y  th e R om an-D utch  authorities. 
Voet states (vide V oet 24.2.9. Gane’s Translation V ol. 4  page 293) “ W hen  
however one or other spouse is  declared a  m alicious deserter b y  the  
decision o f  th e judge, the penalty on the deserter is th a t he loses all gain 
which he could have made out of the property of the deserted spouse in virtue 
of dotal agreement or of statute. He is held liable in  addition to hand back 
all gifts contributed to himself by the innocent, party before marriage or 
at the very time of marriage as well as moiety of the expenses of marriage. 
So far is th is so th a t an innocent spouse also transm its to  h is or her 
heirs the right to  claim  all these things if  he or she has h im self or herself 
been impeded from dem anding them  by the happening o f  a  fata lity . ”

Van Leeuwen in  h is Commentaries, lays down (vide V.L. 3 ,1 , 2 0 ; 4 , 24, 
10), that the adulterous spouse forfeits for the benefit of the innocent spouse 
everything that would otherwise have been enjoyed by him or her under the 
Common Law or by ante-nuptial contract; and after enum erating the  
punishm ents for th e crime o f  adultery, h e  sta tes  th a t “ in  addition the 
injured party, w hether husband or w ife, retains h is right against the  
adulterer for a dissolution o f  the marriage as w ell as otherw ise for 
compensation and reparation according to  law , w hich  consists herein, 
that the adulterer forfeits to the injured party everything which according 
to the common law or by ante-nuptial contract or otherwise would have been 
acquired by him out of the property of his spouse. ” (4, 37, 8).

Professor H ahlo (vide The South African Law  o f  H usband and W ife—  
Hahlo— (Juta) p. 362) ap tly  summarises th e  R om an-D utch  Law on 
the subject as follow s :— “ Since the law considers th a t a spouse should 
not be allowed to  benefit financially from  a m arriage w hich  has been  
wrecked through his (or her) fault, the plaintiff, in  an action  for divorce 
on the grounds o f  adultery or m alicious desertion, m a y  claim  as against 
the defendant the forfeiture of aU. financial benefits, past and future, which 
the latter has derived from the marriage or is to derive from the marriage 
in future, whether by way of community of property or under an ante­
nuptial contract. ”

The South African courts do n o t favour th e forfeiture o f  a n y  property  
o f the offending spouse, which cannot justifiab ly  be considered as a 
financial benefit acquired from th e other spouse as a  result o f  the  
marriage. In  Celliers v. Celliers 1 th e  parties were m arried in  com m unity

1 (1304) T . S , 926.
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-of .property and- one o f  them  obtained a  divorce on th e  ground o f  
m alicious desertion. I t  was h eld  th a t th e  innocent party was entitled  
t o  claim  a  d ivision of th e joint estate an d  ask for forfeiture o f  any  
benefits which the; gu ilty  party m ay have derived from  th e  marriage. 
.However, th e  Court also held  th a t the innocent party cannot deprive the 
guilty party of the share of the joint estate which he or \ghe may have 
contributed to the community. Solom on J .,’in  th e  course o f m s judgm ent, 
s t a t e d : “ Certainly in. th e  courts o f  Cape Colony- th e  law  an d  practice ' 
o n  th is  subject have alw ays been, considered as settled , and the  
universal order w hich is  m ade in  those courts is  n o t for forfeiture of 
th e  property but for forfeiture of the. benefits which may have accrued by 
ivirtue of the marriage.

T h e principle o f  forfeiture o f  benefits w as considered b y  V an D en  
H eever J .A ., in  Allen v. Alien1. The learned Judge s ta te d : “ The 
germ  o f forfeiture of benefits in  R om an-D utch law is  to  be found in  the  
3.8th Article o f  th e P olitical Ordinance; 1580. This Article deals 
■expressly on ly  w ith  divorce on the ground o f  adultery and reserved to  
th e  p laintiff h is R om an Law rights conceived as a penalty for the  
■'disruption o f th e marriage. A t first i t  was doubted whether m alicious 
•desertion was a ground for divorce (see Grot. Irtleyd (1 .5 .18); Boel 
■ad Leon. Decis. Gas. 16 ; Ham erster, Stat v. Friesland B k. 2, t it . 11 art. 5). 
T h e deserted spouse invoked th e assistance o f  the legislature (cf. 
G. P . B . 6 p. 540). ‘ Later th e protestant jurists and divines, on their 
in terpretation  o f  th e  Bible, added malicious desertion as a ground upon  
w h ich  divorce could be claimed. In  Holland this became th e communis 
opinio except th a t some authorities attributed to  m alicious desertion a 
greater disruptive effect than to  adultery, holding th a t whereas adultery 
m erely gave cause for divorce, malicious desertion itse lf p u t an end to  
th e  marriage so th at th e court d id  not dissolve a marriage on th is ground 
ipso jure by th e desertion and granted th e injured party leave to  
rem arry (Boel ad Loen., cas. 16 ; Van der Linden, Jud Pract (2.6.7.) ; 
Arntzenius, Inst. Jur. Belg. (3.7.25) .) The former more logical view  
prevailed  in South Africa. ”

“ W hen m alicious desertion was generally recognised as a ground 
fo r  divorce th e D utch  jurists b y  analogy o f  the 18th A rticle o f the  
P olitica l Ordinance had recourse to  Rom an law  for its  penalty. Since 
th e  R om an unilateral repudiation w ithout just cause was in  • effect 
m alicious desertion, th ey  found it  i.a. in  C. 5. 17. S. 4. according 
to  which the gu ilty  spouse if  th e wife, forfeited her dos and th e donatio 
ante nuptias. Som e authorities e.g. W essel (De Finiend. Gonnub. Bonor. 
Societ. (Tr. 2.4.1. et s e q .) ) held th at th e gu ilty  spouse forfeits only gains 
a n d  anticipated gains, n ot as in  Rom an law , a portion o f  h is or her 
-own estate brought in to the marriage. The more liberal v iew  has 
•prevailed in  South Africa ; one need refer only to  Celliers v. CeUiers 
<(supra) and th e decisions therein referred to . ”

1 (1951) 3 S. A. L..R. 320 at 326 and 327.
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l a  Ceylon, there are tw o  conflicting decisions o f  th is  Court on th e  
question o f forfeiture o f  benefits as between spouses. In  Wijesundere 
v. Bartholomew1 it  w as held  b y  a Bench o f tw o judges th a t an  
offending wife in  a divorce action forfeited an article o f  furniture, w hich  
she brought in  as part o f  her dowry property, when th e  d ivorce was 
granted to  the husband on  th e ground o f her m alicious desertion. The 
learned judge, who decided the case, has not cited  an y  au th ority  in  
coming to this conclusion and we are inclined to agree w ith  Schneider J. 
in De Silva v. De Silva (supra a t page 301) when he sta ted  th a t the  
case of Wijesundere v. Bartholomew was w rongly decided. In  
Dondris v. Kudatchi2 W endt J ., after an exhaustive review  o f  the  
Rom an-Dutch authorities, held that the forfeiture d id  n ot ap p ly  to  the  
separate property o f  the offending spouse. The w eight o f  the Rom an- 
D utch authorities is in  favour o f  th is view.

In  De Silva v. De Silva (supra a t page 304), Schneider J ., in  an  obiter 
dictum , also took the v iew  th at the forfeiture did n ot ap p ly  to  the 
separate property o f  the offending spouse. The learned Judge stated  
“ I f  the plaintiff had been obliged to rely upon the com m on law , there  
can be no question that he would have had no right to  claim  the  
forfeiture o f the esta tes which were purchased by th e fir st defendant. 
They cannot be brought w ithin  the meaning o f  the term s ‘ dos ’ or 
' donatio propter nuptias ’. ”

In  the instant case, th e appellant’s right to th e property is derived  
from the deed o f  g ift  executed by the appellant’s brothers. As 
com munity  o f  property is no longer a consequence o f  marriage in  Ceylon 
(abolished by section 8 o f  the Matrimonial R ights and Inheritance  
Ordinance, No. 15 o f  1876), there is no com m unity o f  property between  
the appellant and the respondent. The learned D istrict Judge appears 
to have formed the erroneous view  that the w ife obtained th is property  
by an ante-nuptial contract. “ Ante-nuptial contracts, being o f  wide 
application ” says Vander K eesel (vide V .d.K . 228) “ can scarcely be 
Otherwise defined than as agreements between future spowes or other 
interested persons regarding the terms or conditions by which the 
marriage is to be regulated ” . I t  cannot be said th a t th e share which  
vested in the respondent b y  deed N o. 10264, was as a result o f  an  ante­
nuptial contract. W e need not consider w hether the benefits which  
the respondent obtained on  the said deed were on an antenuptial contract 
as he is not the offending spouse so long as the decree for divorce stands.

I t  cannot be said th a t the share which the p la in tiff received b y  virtue  
of deed No. 10264, is a benefit she derived from her spouse b y  marriage. 
She was already vested  w ith  title  when she married and, therefore, 
this was her separate property and as such i t  is not subject to  forfeiture.

1 (1885) 6 S. C. C. 141. * (1902) 7 N. L. E. 107.
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For these reasons, w e s e t  aside th e order o f th e learned D istr ict Jndge  
giving judgm ent for th e respondent and allow th e appeal. W e hold  
th a t th e  respondent is  n ot entitled  to  succeed in  h is claim  in  re­
convention and w e dism iss h is claim . A s both  parties have failed in  
their respective claim s, there w ill be no costs in  th e  D istrict Court. 
T he appellant is  en titled  to  th e  costs o f  th e  appeal.

H . N. G. Fernando, J .—I agree.

Appeal allowed.


