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A. J. M. D E SILVA v .  MAGISTRATE, GAMPOLA, AND  
POLICE INSPECTOR HERAT.

J

I n  the, Matter of an Application for a Writ of M andamus 
in  M. C. Gampola, 4,421

W r it o f  m an d am u s— C os p en d in g  before  M agistrate— Case in s ti tu te d  b y  
Police— R ig h t o f com pla inan t’s proctor to- appear— C rim inal P rocedure  
C ode, s. 148 ( I )  (b ) .

W h ere p ro ceed in g s  are in stitu ted  in  a  M agistrate’s  C ourt on  a  rep ort  
b y  a  p o lice  officer u n d er  se c tio n  148 (1 )  ( b ) ,  a  p o lice  officer i s  n o t e n t itle d  
to  con d u ct th e  p rosecu tion .

A  p roctor  re ta in ed  b y  th e  com p la in an t h a s  th e  r ig h t  to  appear fo r  h im  
an d  con d u ct th e  p rosecu tion .

T H IS w as an application for a w rit of m andam us on th e M agistrate 
of Gampola.

H. V. P erera, K .C . (w ith  h im  S. P. W ijeyew ickrem e)  in  support.
t ,

G. E. C h itty , C.C., as am icus curiae.
Cur. adv. vvilt:

J u ly  7, 1943. de Kretser J.—

T he point-raised in  th is application is  said to arise rather frequently  
in  recent tim es, and both th e  A ttorney-G eneral’s Departm ent and 
m em bers of the legal profession are anxious that it  should be authorita­
t iv e ly  decided. I w as inclined, therefore, to  h ave thq^case sent up before-
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a D ivisional Bench, but w hen  I  saw  that the trial o f th is sum m ary offence 
had started so far back as M ay 25, 1942, and had been held  up from  Ju ly  
of that year by reason o f th is application, I decided that further delay  
w as undesirable.

The question has been touched upon by K eunem an J. in  the case of 
G ren ier v . k'dw in P e re ra 1 but h is rem arks w ere m ade o b ite r  and the m atter  
therefore has to be considered afresh.

In  that case a police constable had been charged w ith  causing grievous 
hurt w ith  a  club. Proceedings started w ith  a w ritten  report under 
section 148 (1) (b) of the Crim inal Procedure Code by Sub-Inspector 
Grenier. A fter a prelim inary discussion the m agistrate had allow ed the  
A ssistant Superintendent of P olice to conduct th e prosecution. The 
accused w as acquitted and the injured party m oved this Court in  revision. 
Objection w as taken that h e had no status, and even tu ally  th e  case  

, seem s to h ave been considered on  its  m erits, but it  is not clear w hether  
th is w as done' because h e had  a status. It w as w hen  considering the  
question of status that K eunem an J. considered th e  term s of section  199 
of the Code. H e seem ed to th ink  that th e injured person m ay be regarded  
as a com plainant, that Sub-Inspector G renier also m ay be regarded as a 
com plainant, and that the A ssistant Superintendent of P olice cam e w ith in  
th e words “ any officer of any governm ent departm ent ” in  that section, 
and that it w as a m atter for th e m agistrate to decide, in  h is discretion, 
as to w ho should conduct the prosecution. In other words, he seem ed  
to t h in k  that m ore than one person m ight claim  th e right under that 
section and the m agistrate w ould  then decide b etw een  th e conflicting  
c l a im a n ts .  H e did not indicate on w hat lin es the m agistrate should  
exercise his discretion. To m y m ind it seem s un likely  that th e Code 
w ould  h ave le ft  the m atter in  such a doubtful position, and that in  m ost 
cases—if  not in all cases^-the decision o f the m agistrate w ould  be 
arbitrary.

Section 2 of the Code defines the word “ com plaint ”, and the natural 
inference w ould b e  that the person m aking a com plaint is the com plainant. 
B ut I th ink  it  is necessary to d istinguished betw een  a person making- a 
com plaint and a, person institu ting proceedings under section  148 of th e  
Code. I f  one analyses the definition o f “ com p la in t” it g ives the word  
its ordinary m eaning but restricts it  to offences and to com plaints m ade 
to a m agistrate. It is not concerned w ith  th e m ethod em ployed in  
bringing a com plaint before a m agistrate. A  m agistrate, in  the Code, 
represents the first judicial officer w ho deals w ith  an offence. H e is not 
concerned w ith  grievances w hich are not offences, and, h ow ever much  
a person m ay have a grievance or com plaint to  private parties, proceedings 
in  a Court w ill not start excep t in  on e of the w ays indicated in section 148, 
and not unless a grievance relates to  an  offence.

It is  useful to exam ine th e sections of the Code in w hich  the w ords 
“ com plaint ” or “ com plainant ” occur and to understand th e  schem e  
of the Code. \i

Section  22 requires that every peace officer should forthw ith  com m unicate 
to th e nearest m agistrate or inquirer, or to h is own im m ediate superior, 
any in form ation  he m ay obtain respecting the com m ission of any offence.

1 42 N . L . S .  377.



_322 D E K R E T SE R  J.— d e  S ilv a  v . M a g is tra te  &  P o lice  In spr. H era t.

“ Peace officer” is defined as including police officers and headmen  
appointed by a. Government A gent in  w riting to perform police duties, 
livery  police officer therefore is bound to report an y  offence in  term s of 
section 22.

Section 33 requires a peace officer making an arrest w ithout a w a rra n t  
to send the person arrested before a m agistrate. Section 38 casts the  
duty on officers in  charge of police stations to report the cases of 'all 
persons arrested w ith o u t' warrant. Section 70 authorises a magistrate 
to act upon information.

Section 81 and the follow ing sections deal w ith  security for keeping 
the peace and security for good behaviour, and in sections 81, 82, and 83 
the m agistrate acts on information. In section 84 provision is made for 
his acting on the report of a peace officer. Section 105 also provides for 
a m agistrate acting upon a report or other information. In none of these 
sections has the word “ com plaint ” been used, and if any. allegation  
m ade in w riting constituted a complaint it seem s to m e that the Code 
need not have used the word inform ation.

Under section 121 in form ation  of a cognizable offence is given to  an 
officer in  charge of a police station or to an inquirer, and the duty is cast 
on those tw o persons to forward a report to the m agistrate forthwith  
and also to m ake an im m ediate investigation. Section 127 says that if 
upon investigation there are grounds for believing that the information  
is w e ll founded, the officer in  charge of the police station “ shall forward  
the accused under custody ”, or take bail w hen that is permitted. Note  
that he forwards the accused but is not required to m ake a complaint. 
What follow s on his so forwarding t|ie  accused is laid down in  section  
151 (2) • Section 127 goes on to say that “ in  such case the officer or 
inquirer shall, require the com plainant, if  any, and the w itnesses to execute  
a bond to appear before the m agistrate’s  co u rt”. Of course there m ay 
b e no com plainant, w here the police officer is acting on information. 
But the im portant thing is that the existence of a com plainant in  the  
person of the injured man is recognized, and the person reporting is 
regarded as som ebody different. A  com plainant is regarded as being  
different from, the w itnesses.

The sections hitherto exam ined suggest that the m agistrate is m ainly  
responsible for the supervision of crim e in  his division, and that it is the 
duty of all inquirers and peace officers to keep him  informed of all offences 
com m itted o f  lik ely  to b e com m itted in h is division. Section 22, unlike 
section 121, relates to any  offence and not m erely  to a cognizable offence. 
A n “ offence ” is defined in section 2 as m eaning “ any. act or om ission  
m ade punishable by any law  for the tim e being in force in  th is Island.

W e then pass on to section 147 (2) and (3) w hich speak of the “ com­
plaint ” by a C ourt Chapter XV. takes us a step further and indicates 
how  proceedings com m ence in a M agistrate’s Court. The very first 
m ethod contem plated is that of a com plaint made by the party affected  
by an o ffen ce; that is to say, he is the obvious person to  complain. 
Reports by the police or by inquirers are confined to cognizable offences 
[v id e  section 121) : section 148 (1) (a) is not so restricted. It provides 
that the com plaint, if  in  w riting, shall be drawn by a pleader and signed  
by the complainant. The- last case m entioned (f) is that of. a w ritten
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com plaint by a Court. H aving already defined th e w ord “ com plaint ” 
. and .having used the w ord  in  th is very  section, w hat is  called  for  in  the 
case of an inquirer or peace officer or public servant or servant of a local 
body is a w r itte n  report. W here th e offence alleged  is an indictable one 
(section 150) the m agistrate is authorised to exam ine the com plainant or 

inform ant, and the tw o sub-sections particularly referred to are 148 (1) (a) 
w here th e w ord “ com plaint ” is  used and 148 (1) (b) w here th e word  
“ rep o rt” is used. A  clear distinction seem s to b e drawn betw een  th e  
tw o c a s e s ; in  the form er one it  is  the com pla in an t w ho is exam ined, in  
th e latter th e  in form ant. A  peace officer therefore seem s to be an  
in form ant, not a complainant.

It is useful to exam ine here th e term s of section 388 w hich  deals w ith  
one of the powers of the A ttorney-G eneral. The m agistrate m ay be 
ordered to discharge the accused from  the m atter of the com plain t 
(presum ably under section 148 (1) (o) and ( f ) ,  in form ation  (section 148
(1) (b) or charge 148 (1) (d ).

H aving indicated in  w hat cases the m agistrate w ould  issue sum m ons 
or warrant, th e  Code proceeds to deal in  Chapter XVI. w ith  inquiries 
in to indictable offences w hen the stage has been reached of the accused  
being before the Court. N o provision is m ade in  th is chapter for any  
person appearing and conducting the inquiry. The general tenor o f  
th e chapter is to place on the m agistrate the duty of conducting the inquiry  
and, as w e  know, w hen  a m agistrate proceeds to th e scene of a m urder 
he invariably calls upon those present w ho know anyth ing about the  
m atter to com e forward and g iv e  evidence. Section  392 is  clear and 
states that “ N o person other than the A ttorney-G eneral, the Solicitor- 
General, Crown Counsel, or a p leader generally  or specially  authorised  
by the A ttorney-G eneral shall conduct the prosecution in  any case into  
w hich  th e m agistrate of a M agistrate’s Court m ay be inquiring “ In  
th e absence o f the A ttorney-G eneral, the Solicitor-G eneral, Crown 
Counsel, and a pleader generally  or specially  authorised b y  the A ttorney- 
General the m agistrate shall conduct th e prosecution, but noth ing in  
th is section sh a ll preclude th e  m agistrate from  availing h im self, if  h e  
considers it  so desirable, o f th e  assistance of any pleader or public officer 
in  the conduct of any inquiry ”.

Chapter XVHI. deals w ith  trials o f sum m ary cases. The Code seem s 
to contem plate four possib le situations :

(a) w here the trial proceeds ;
(b) w here th e  com plainant is  a b se n t;
(c) w here the com plainant desires to w ithdraw  the charge ; and .
(d) w here som e other situation m ay arise.

W here then the trial proceeds, section 189 (3) uses the word “ com plainant ” 
and says that h e or h is p leader shall be entitled  to open h is case. It says  
nothing about officers of governm ent departm ents or local bodies. P er­
haps th e m ain purpose of the section is to outline the general procedure and  
n ot to indicate w ho should conduct th e  prosecution. It is useful, how ever, 
as indicating th e v iew  that the person affected w ould  be th e  proper 
person to conduct th e case.
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Section 194 deals only w ith  com plaints under section 148 (1) (a) ; reports 
by police officers are therefore excluded. The section says that if the  
complainant does not appear the magistrate m ay acquit the accused. 
The complainant is perm itted to have the case reopened on grounds 
entirely personal to him, such as sickness or accident. There can be no 
am biguity about the m eaning of the term  com plainant in this section. 
Presum ably the presence of his pleader and of all his w itnesses w ill not 
save the situation. Section 195 provides for a complainant withdrawing  
a case, l i t  seem s to m e that here too “ com plainant’’ m ust refer to the  
private individual affected by the offence.

The question naturally arises w hy a public servant should not be 
permitted to withdraw a case, and w hy he should not be penalised for 
his absence. The only reason I can think of is that public servants are 
responsible officers of the Crown w ho are not expected to launch prose­
cutions lightly, and that prosecutions launched by-them  affect the public 
and not m erely private individuals and should not therefore be put on the  
sam e footing. In most cases the public servant would have the assistance 
of the Attorney-G eneral’s Departm ent and the Attorney-General’s powers 
are w ide enough.

Section 196 seem s to deal w ith  the position of public servants. It 
excludes sub-heads (a),  (c) and (d) of section 148 (1). P rovision'has 
already been m ade for cases falling under section 148 (1) (a ). In cases 
falling under sub-heads (c) and (d) the magistrate has the control of the  
case from  its very incention and is the person responsible for having  
instituted proceedings'. In the rem aining three cases the magistrate 
is em powered to stop proceedings at any stage but only w ith  the previous 
sanction of the Attorney-General. This would cover cases of non- 
prosecution, ' cases w here the prosecuting officer desires to withdraw  
the prosecution, and'cases w hich the magistrate thinks should be stopped  
for some other reason. It seem s to me. that the sanction of the Attorney- 
General is rennired because those cases affect public departments and 
local bodies. W hat w ould happen should the Attorney-General, on being  
asked for sanction; refuse to grant his sanction ? The m agistrate m ight 
be faced w ith  an im vasse. Accordingly provision is made for intervention  
by the Attorney-General. The opportunity is seized to  state bv whom  
prosecutions in  sum m ary cases should be conducted. N orm ally they  
would be conducted bv the com plainant or by a representative of the 

- department or local bodv affected by the offence. It seem s fairly clear 
that the word “ interested ” in section 199 does not refer to the kind of 
interest w hich the public m av have in a case but is equivalent to saying  
that a person or a departm ent is affected by the case.

Having stated auite em phatically the right of the Attorney-General 
• to conduc* the prosecution in any case, the section goes on to state that 

in  the absence of such appearance th e com plainant or any officer of th e  
department or local boily concerned m ay appear to prosecute. It is over 
th is provision that the present dispute arises.

I  do not think anything turns on the fact that in the first part o f the  
section the words used are “ shall be entitled  to appear” and later “ m ay  
appear to prosecute ”. The tw o expressions m ean th e sam e thing. 
Perhaps the Attorney-G eneral’s right is the more em phatically stated.
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Ttte w ord “ com plainant ” has up to th is stage bofne on ly  one m eaning, 
and I do not th ink  any different m eaning is to be attributed to  it here. 
If the person m aking a report under section 148 (1) (b) is also included  
in  the term, then the m agistrate m ight be called  upon to choose betw een  
two rival com plainants. The difficulty is avoided if w e  distinguish  
the person forwarding the report by calling him  “ inform ant ”, as section  
150 does. In prosecutions by governm ent departm ents or local bodies 
no private individual is so closely affected by the offence as to be term ed  
the com pla in an t; it is the departm ent or body w hich  is affected. It 
seem s to m e that it is on ly in  the case of the police that it  has been  
claim ed that a police officer is in terested  in  every offence, even  though  
h e m ay not be affected by the offence. The A ttorney-G eneral’s Depart­
m ent, the Solicitor-G eneral’s  Departm ent, th e Legal Secretary’s Depart­
m ent and others w ould  b e equally  so interested.

U nder the Code the police are entrusted w ith  the sam e duties as 
inquirers and police headmen. An inquirer or a police headm an is not a 
governm ent departm ent in  h im self nor is h e  an officer of any governm ent 
department, as far as I am aware, and y e t  th ey  also forw ard reports 
under section 148 (1) (b ).. D id the Legislature contem plate that th ey  
w ere qualified to conduct prosecutions and even  better qualified than  the  
person affected or his law yer ? That seem s hardly lik ely . Is it  m ore 
lik ely  that the Legislature intended at this stage to d istinguish  betw een  
them  and police officers and considered that the latter w ould  be covered  
by the expression “ officer of a governm ent departm ent ” ? The question  
is  not “ w ho has instituted proceedings ”, for both the private individual 
and the police m ay do so. It appears to m e that section 199 has reference  
back to section 148 (1). The com plainant com es first and then  the  
persons m entioned in sub-head (b) are provided for—except inquirers and 
police headmen. The question is w hether th e police also w ere not 
excluded, and w hether the police constitute a governm ent departm ent.

Chapter XLII. o f the L egislative Enactm ents, establishes the Excise  
D epartm ent and refers to it as such. B ut w hen  w e turn to  the police 
they are n ever referred to as a departm en t but as a force : v id e  also the  
Ceylon N aval V olunteer Force, the C eylon D efence Force. In  th e Code 
a  police officer is defined as being “ a m em ber of an established police 
fo r c e ”. W hat is more, the P olice Ordinance contem plates a general 
police force and police in  rural districts. It provides for the establish­
m ent by proclam ation of a police force in  a town. Is then each such  
police force a separate departm ent ? W e know that there ex ists w ith in  
the force a Crim inal Investigation D epartm ent, and there m ay be other 
departm ents also in  it.

The Ordinance establishing the police having referred to it as a force 
and the Crim inal Procedure Code also referring to it as a force, it  does not 
seem  to m e correct to interpret “ governm ent departm ent ” as referring  
to the police. It m ay be that the police are called  a d ep a rtm en t for  
certain  purposes but one never thinks of the Police D epartm en t being on  
parade or of the P olice D epartm ent being called  out for any other 
purpose. There is a further d ifficulty: if  w ith in  th e police force itse lf  
th ere are departm ents, a contest m ay arise betw een  an officer o f such a
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department and an officer of th e force considered as a  larger depart­
m ent—if a  purely theoretical situation be visualised.

If th e police base their claim  on  the ground of their interest in  bringing 
offenders to  justice, then they m ight intervene m  any case brought by 
any other department, such as the Customs or the Excise. It is impossible 
to believe that the Legislature contem plated any such situations. The 
Code very carefully assigns to the police the part of inform ants, of persons 
assisting a Court, and nowhere else  does it  recognise them  as entitled  to  
conduct prosecutions. Section 148 (1) (b) distinguishes them  from  
“ public servants ” and term s them  “ peace officers ”.

The rem arks o f  M y Lord the Chief Justice in  K u latu nga v. M udaliham y 1 
m ay appropriately be considered here. In that particular case the 
sergeant w ho conducted the prosecution w as a m aterial w itness, and 
w h ile  the remarks of H is Lordship apply no doubt to that particular 
situation th ey  have also a w ider application, nam ely, that it  is  a bad  
practice to allow  a policem an to act as an advocate before any tribunal. 
The duties of th e police are set out in  section 57 of the P olice Ordinance 
(Chapter XLIII.) and one of them  is to detect and bring offenders to 

justice. It is  hardly desirable 'th a t a force entrusted w ith  detective 
w ork and ljkely  in  the course of such w ork (subconsciously perhaps) to  
develop the instincts of the sleuth-hound should do more than bring 
offenders to  justice, in  the person of the m agistrate. The case of Webb v. 
C atch love  cited by the C hief Justice w as decided in  1887, a s . also the 
case of Duncan v. Toms. The fram ers of the Code m ight w ell have had  
in  m ind these judgm ents to support their own experience.

It has to  be borne in  m ind that the Evidence Ordinance indicates the 
belief that th e police should not be trusted in  the m atter of confessions. 
The policy -of the law  in Ceylon is not in  their favour. The Information  
Book is  alw ays available to  guide a Court. Law yers are officers of Court 
and are expected to perform  their duties honestly and honourably. 
There is one advantage in  police officers not conducting cases. They  
usually have their notes of investigations already made, often not quite 
accurately or in telligently , and are apt to lead a w itness along the lines of 
their notes! A  com parison of these notes during a trial w ith  th e  
m agistrate’s  record often betrays a very close correspondence between  
them .
, To sum  u p : In m y opinion the person sending a w ritten  report to 
Court is  not a com plainant but an .in fo rm a n t. The departments referred  
to are departm ents w hich  arev closely affected by th e offence alleged, 
w hose representatives are term ed “ public servan ts” in  section 148 (1)
(b ) . The police are not g iven  the position of being other than informants 
and assistants to a magistrate..

in  m y opinion, therefore, the police inspector in the present case was 
not justified in Opposing the appearance of the proctor for the complainant. 
H e will' no doubt assist the Court in such a w ay as is open to him. There 
used to  be the closest co-operation b etw een  th e police and com plainants’ 
law yers and the police a lw ays w elcom ed legal assistance. The apparent 
rivalry is  m ost deplorable.

Rule m ade absolute.
'4 2  N . L. S .  33.


