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Present: Pereira J . and D e S a m p a y o A . J . 

S I L V A v. S I L V A . 

1 0 6 and 107—D. 0* Galle, 10,729. 

Lease—Sale by lessor—Vendee succeeds to aU the rights of lessor without 
assignment. 

Where a land is so ld b y a person who has a lready leased i t , the 
vendee succeeds to al l the rights of the vendor o n the lease wi thout 
a special assignment of i t b y the latter to the former. 

PERETBA J.—Quaere, I s the tenant bound to remain the tenant-
of the n e w landlord, or m a y he exercise the opt ion o f c laiming a 
cancellation of the lease ? 

n H E facts appear from t h e j u d g m e n t . 

H. A. Jayewardene ( w i t h h i m Arulanandam), for t h e d e f e n d a n t . — 
T h e plaintiff d id n o t g e t a n a s s i g n m e n t of t h e l e a s e from t h e t w o 
co-owners , from w h o m h e b o u g h t their in teres t s in t h e l a n d . T h e 
s a l e i tself d id n o t g ive t h e plaintiff t h e r ight t o recover d a m a g e s 
from t h e de fendant for h i s breach of a c o v e n a n t i n t h e l e a s e . 
C o u n s e l c i t ed Wijeratne v. Hendrick.1 

A. St. V. Jayewardene,. for t h e p la int i f f .—An a s s i g n m e n t of t h e 
r ights of t h e lessors i s no t n e c e s s a r y t o enab le t h e plaintiff t o s u e 
t h e l e s s e e for d a m a g e s . Counse l c i ted Allis v. Sigefa;2 Wille on 
Landlord and Tenant 222; V. L. Com., 4, 21, 7; Van der Linden 
1, 16, 12. 

M a y 30 , 1913 . PEREIRA J . — 

There are cross -appeals in th i s c a s e . T h e q u e s t i o n i n v o l v e d in 
t h e d e f e n d a n t ' s appea l i s w h e t h e r w h e r e a l a n d i s so ld b y a p e r s o n 
w h o h a s already l e a s e d i t , t h e v e n d e e s u c c e e d s t o all t h e rights of 
t h e vendor on t h e l e a s e w i t h o u t a spec ia l a s s i g n m e n t of i t b y t h e 
lat ter t o t h e former. T h e l a n d in d i spute b e l o n g e d t o five persons , 
w h o by deed dated October 1 3 , 1907, l e a s e d i t t o t h e d e f e n d a n t . 
T w o of t h e o w n e r s , b y the ir d e e d d a t e d J u l y 2 1 , 1909 , so ld the ir 
two-f i f ths share t o t h e plaintiff, b u t did n o t express ly a s s ign t o h i m 
the ir in teres t in t h e l ease . W i t h o u t going in to deta i l s , I m a y s a y 
t h a t t h e ques t ion invo lved is w h e t h e r t h e plaintiff is e n t i t l e d t o 
recover a two-f i f ths share o f t h e d a m a g e s u s t a i n e d b y t h e o w n e r s b y 
reason of a breach b y t h e d e f e n d a n t o f cer ta in c o v e n a n t s i n t h e 
l e a s e . T h e D i s t r i c t J u d g e h a s he ld t h a t h e i s , a n d I th ink h e is 

1 (1895; 3N.L. B. 1S8. 2 (1897) 8 N. L. B.B. 

Cur., adv.. vult. 



( 316 ) 

1918. r ight . W i t h reference t o t h e l aw of le t t ing and hiring, a principle 
j g a g j g A £ of t h e R o m a n - D u t c h law is enunciated by m e a n s of the aphorism 

- — " H i r e goes before sale " (see Van der Linden's Inst., 1, 15, 12, 
3mta' V- !4&> Juta's Trans.; Grot. Intr., 3, 19, 16; Van Leeuwen's Com., 

4, 21, 7, vol. II., p. 174, of Kotze's Trans. Cens. For. 1, 4, 22). T h e 
rule as understood in S o u t h Africa i s found in Wille on Landlord and 
Tenant in South Africa 221. I t is there laid d o w n as fo l lows: 
" A purchaser from t h e landlord of t h e property l e a s e d s t e ps i n t o 
t h e s h o e s of t h e landlord, and rece ives all his r ights a n d b e c o m e s 
subject t o all h i s obl igations, so that h e is bound to t h e t e n a n t , 
and t h e t e n a n t is b o u n d to h i m , in t h e relation of landlord a n d 
t e n a n t . " B a y n e in h i s Treatise on the Law of Letting and Hiring, 
compiled from the leading Roman-Dutch Jurists, &c,, save (p . 37): 
" ' H i r e goes before sale ' is an a x io m of our law, and purchasers of, 
and persons succeed ing to , t h e possess ion of landed property are. 
bound b y t h e l eases m a d e by t h e v e n d o r s . " I n e e d not discuss here 
t h e ques t ion (because it does not arise in t h e present case) whe ther 
t h e t e n a n t is bound t o remain t h e t e n a n t of t h e n e w landlord or is 
ent i t led at h i s opt ion t o cancel t h e l ease . I n m y opinion, our law 
is e x a c t l y t h e s a m e as laid d o w n above . I t has , I a m aware, b e e n 
said, a l though , I m a y m e n t i o n , t h e point has not been taken in the 
present appeal , t h a t s ince our Ordinance N o . 7 of 1840 t h e rights 
under a notarial lease cannot be said t o pass t o the purchaser of t h e 
property l eased un les s t h e y are express ly ass igned b y m e a n s of a 
notarial d e e d . I th ink there is a clear fa l lacy in th i s content ion . 
T h e l a w s a y s t h a t t h e sale of property l eased passes w i t h it t o t h e 
purchaser t h e r ights o n t h e l ease , in other words , i t g ives a certain 
effect t o t h e deed of co nv ey ance , a n d it wou ld therefore b e super
fluous t o e x e c u t e another deed, or otherwise to express ly ass ign t o 
t h e purchaser t h e r ights on. t h e l ease . T h e defendant ' s appeal , in 
m y opinion, fai ls . T h e plaintiff's appeal i s from a decis ion on a 
quest ion of fact w h i c h , it w a s practical ly admit ted at the end of 
t h e a r g u m e n t in appeal , h a s been rightly decided by t h e Distr ict 
J u d g e . I wou ld d i smis s bo th t h e appeals and allow n o costs in 
appeal to e i ther party. 

D E SAMPAYO A . J . — 

I n the R o m a n civil l a w t h e sale of land which is subject t o a 
l ease d e t e r m i n e d t h e l ease , and t h e purchaser w a s able to eject t h e 
t enant . B u t the R o m a n - D u t c h l a w adopted t h e contrary principle, 
w h i c h i s expressed by t h e say ing " H i r e goes before s a l e . " S o far 
as t h e c o m m e n t a r i e s on t h e R o m a n - D u t c h law go, however , I hardly 
find anyth ing more t h a n t h a t t h e t e n a n t is ent i t led to cont inue in 
possess ion no twi ths tand ing t h e sa le , and that , on t h e other h a n d , 
t h e purchaser has t h e r ight t o c l a i m t h e rent , wh ich takes t h e p lace 
of t h e " fruits " w h i c h h e w o u l d otherwise h a v e . T h e . principle 
of priv i ty of contract t o t h a t e x t e n t i s t h u s broken through, 
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b u t i t i s con tended for t h e de fendant t h a t t h e purchaser i s n o t 1918. 
e n t i t l e d t o enforce t h e o ther c o v e n a n t s en tered i n t o b e t w e e n t h e DB SAMPAXO-
lessor and l e s s e e w i t h o u t a n a s s i g n m e n t of t h e l ease t o h i m . T h e A . J . 
c l a i m in th i s c a s e is for d a m a g e s for n o t c learing t h e l a n d at t h e slhav. 
expirat ion of t h e l e a s e in t e r m s of t h e c o v e n a n t i n t h a t behalf . I t Silva 
i s argued t h a t for t h i s breach of c o v e n a n t t h e r ight of ac t i on i s in 
t h e lessor on ly . T h i s i s u n d o u b t e d l y correct according t o t h e 
s tr ict l a w of contracts , but t h e q u e s t i o n i s w h e t h e r our l a w d o e s 
n o t a l low of a n e x c e p t i o n in v i e w of t h e pecul iar n a t u r e of t h e rela
t i on b e t w e e n t h e l e s s e e a n d t h e purchaser . W i l l e in h i s book o n 
Landlord and Tenant in South Africa, 221, c i t e s cer ta in dec i s ions 
of the S o u t h African Courts , w h i c h are n o t avai lable t o m e , a n d 
s a y s : " A purchaser from t h e landlord of t h e property l e a s e d s t e p s 
in to t h e shoes of t h e landlord, and rece ives al l h i s r ights and b e c o m e s 
subjec t t o all h i s obl igat ions , so t h a t h e i s b o u n d t o the" t e n a n t , a n d 
t h e t e n a n t is b o u n d t o h i m , in t h e relat ion of landlord a n d t e n a n t . " 
T h e R o m a n - D u t c h l a w be ing i n force in S o u t h Africa , w h e r e t h a t 
l a w h a s rece ived t h e fu l les t and bes t appl icat ion, I a m c o n t e n t t o say 
t h a t I s e e n o reason w h y t h e s a m e e x t e n s i v e interpretat ion of t h e l a w 
should n o t be cons idered a s adopted in Cey lon , t h o u g h i t i s cur ious 
t h a t there are n o local dec is ions on t h e spec ia l po int i n v o l v e d in t h i s 
c a s e . I n AUis v. Sigera1 W i t h e r s J . h e l d t h a t a purchaser of property 
subjec t t o a l ease cou ld rece ive t h e rent w i t h o u t a n a s s i g n m e n t of 
t h e contract of l ea se . H e w e n t o n t h e w e l l - k n o w n p a s s a g e in Voet 
19, 2, 19, observing , " Plaintif f 's r ight m a y n o t rest o n t h e contrac t 
of t h e l ease , b u t a s l ong as t h e t e n a n t ho lds t h e p r e m i s e s w i t h n o t i c e 
of t h e sa l e h e c a n n o t be heard t o s a y t h a t h e s h o u l d n o t p a y t h e 
rent t o t h e purchaser . T h e vendor h a s so ld h i s in teres t , and w i t h 
i t t h e r ight t o rece ive t h e r e n t s . " S imi lar ly , I shou ld s a y , t h o u g h 
n o t w i t h o u t s o m e hes i ta t ion , t h a t t h e owner h a s so ld h i s in teres t , 
and w i t h i t t h e r ight t o recover d a m a g e s for failure o n t h e l e s s e e ' s 
part t o k e e p or de l iver t h e property in good order. 

I agree t h a t t h e appeal in th i s case shou ld b e d i s m i s s e d . 

Appeal dismissed. 


