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Will— Execution before five witnesses— Drcfl made by Proctor's clerk—Properly 
devised to the illegitimate children of the Itslator—Absence of suspicious 
circumstances— Validity of the Will.

T h e  p e t i t i o n o r - a p p e l l a n t  a s  e x e c u t r i x  a p p l i e d  f o r  p r o b a t e  o f  a  W i l l  w h i c h  w a s  
e x e c u t e d  a t  t h o  G e n o r a l  H o s p i t a l ,  C o l o m b o ,  b o l o r o  l i v e  w i t n e s s e s ,  o n o  o f  w h o m  
w a s  a  P r o c t o i ’ s  c l e r k  w h o  h a d  d r a f t e d  t h e  W i l l .  T h o  d e v i s e e s  u n d e r  t h e  W i l l  
w e r o  t h e  t l i r e o  i l l e g i t i m a t e  c h i l d r e n  o f  t h o  d e c e a s e d .  T h o  o b j e c t o r s  w o r e  s o m e  
o f  t h e  n e x t  o f  k i n  o f  t h o  d e c e a s e d .  T h o  t r i a l  J u d g o  r e f u s e d  p r o b a t e  o n  t h o  
g r o u n d  t h a t  o n l y  t w o  w i t n e s s e s  h a d  s i g n e d  i n  t h o  p r e s e n c e  o f  t h e  t e s t a t o r  
a n d  t h a t  t h e  o t l i o r  t h r e e  w i t n e s s e s  h a d  a f f i x e d  t h e i r  s i g n a t u r e s  i n  t h o  a b s o n c o  
o f  t h e  d e c o a s o d  a t  h i s  r e s i d o u c o .  T h o  a v i d o n c o  h o w e v e r  s h o w e d  t h a t  a l l  f i v e  
w i t n e s s e s  h a d  s i g n o r i  i n  t h o  p r e s e n c e  o f  t h e  t e s t a t o r  a n d  t h a t  n o  r e l i a n c e  c o u l d  
b o  p l a c e d  o n  t h o  e v i d e n c e  o f  o n o  o f  t h o  w i t n e s s e s  w h o  s t a t e d  t h a t  h o  a n d  t w o  
o t h e i  w i t n e s s e s  s i g n e d  t h e  W i l l  i n  t h e  a b s e n c e  o f  t h o  t e s t a t o r .

Held, t h a t ,  i n  t h o  a b s o n c o  o f  o v i d e n c o  o f  s u s p i c i o u s  c i r c u m s t a n c e s  s u r r o u n d i n g  
t h o  e x e c u t i o n  o f  t h o  W i l l ,  t h o  e x e c u t r i x ,  w h o  w a s  t h o  m i s t r e s s  o f  t h o  d e c e a s e d  

a n d  t h o  m o t h e r  o f  t h o  d e v i s e e s ,  w a s  e n t i t l e d  t o  g r a n t  o f  p r o b a t o .

A p P E A L  from  a  ju d g m e n t  o f  th e  D is t r ic t  C ou rt, C o lo m b o .

J. 17. Subasinghe, fo r  th e  p etition er-appellan t-. 

S. 17. Wafpita, fo r  th e  o b jc c to r s -r e sp o u d c n ts .

Cur. adv. trull.
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M arch  29 , 1971 . W ijayatilake , J .—

T h e  p e t it io n e r  as e x e c u tr ix  is seeking p r o b a te  o f  th o  L a s t  W ill d a te d  
9 .2 .6 5  o f  O p a n a j 'a k a g e  B r a m p y  A p p u h a m y  w h o  d ie d  a t  th e  G eneral 
H osp ita l, C o lo m b o  o n  23 .2 .6 5 . B ra m p y  A p p u h a m y  a t  th e  tim e  o f  
h is d e a th  w a s  a b o u t  65  y ea rs  o f  age. T h e  p e t it io n e r  w h o  is a b o u t  30 
y ea rs  y o u n g e r  w a s  Iris m istress from  h is f ift ie th  y e a r . A d m itte d ly , 
th e y  w ere  liv in g  as h u s b a n d  a n d  w ife  a n d  th r e e  c h ild r e n  w ere  b o m  t o  
th e m , S u n il K a r u n a w a th ie  in  O ctob er  1956, I n d r a p a la  in  M a y  1957 
a n d  S ee th a  in  M a y  19 63 . T h e  deceased  h a d  fo u r  s is te rs  t w o  o f  w h om  
a rc  liv in g , a n d  tw o  j 'o u n g e r  broth ers o n e  o f  th e m  b e in g  th e  o b je c t o r  
J o h n  O p a n a y a k e . T w o  so n s  o f  th e  sisters o f  th e  d e c a s e d  a r e  D o n  M endris 
an d  W eera k k od y \  O f  th e se  in testate  heirs J o h n  O p a n a y a k e , th e  tw o  
sisters w h o  a re  l iv in g  a n d  th e  tw o  n ephew s a fo r e m e n t io n e d  o b je c t  t o  
th e  p r o o f  o f  th e  W il l ,  b y  w h ich  th e  deceased  lia s d e v is e d  a n d  beq u ea th ed  
a ll h is p r o p e r t y  t o  h is  th r e e  ch ildren .

T h e y  a l le g e  t h a t  t h e  L a s t  W ill sou gh t to  b e  p r o v e d  w as n o t  e x e cu te d  
b y  n o r  w a s  it  th e  a c t  a n d  d e e d  o f  th e  sa id  d e c e a s e d . T h e y  a lso  s ta te  
th a t  e v e n  i f  th e  d e c e a s e d  ex ecu ted  th is L a s t  W il l  (a ) i t  w a s n o t  d u ly  
e x ecu ted  a c c o r d in g  t o  L a w  ; (b) th e deceased  d i d  n o t  u n d ersta n d  th o  
n a tu re  a n d  th e  c o n t e n t s ; (c) th e said L a s t  W il l  w a s e x e cu te d  as a  
resu lt o f  th e  fr a u d  a n d  u n d u e  in fluence e x e r c is e d  o n  th e  d eceased  
b y  th e  p e t it io n e r .

W h e n  th is  ca se  c a m e  u p  fo r  in q u iry  lea rn ed  C o u n se l f o r  th e  o b je c to rs  
had  s ta ted  th a t  h e  w a s  n o t  d en jd n g  th e  s ign a tu re  o f  the  d e ce a se d  on  th e  
d o c u m e n t  p r o d u c e d  a s  th e  L a s t  W ill. T h e  ca se  a c c o r d in g ly  p roceed ed  
to  in q u iry  o n  tw 'o  is s u e s : (1 ) Js th e  W ill filed  o f  r e c o r d  m a rk e d  “ A ”  
d u ly  e x e c u te d  a c c o r d in g  t o  L a w , (2) W a s th e  sa id  W il l  th e  a c t  a n d  d eed  
o f  th e  d ece a se d . A f t e r  in q u iry  th e  learn ed  D is t r ic t  J u d g e  h e ld  th a t  
th e  W ill  h a s  n o t  b e e n  d u ly  ex ecu ted  a cco rd in g  t o  L a w  as it  has n o t  
b e e n  d u ly  a t te s te d . T h e  W ill  in  qu estion  has b e e n  a tte s te d  b y  five  
w itnesses a n d  th e  le a rn e d  D is tr ic t  Ju d ge  h o ld s  th a t  o n ly  tw o  w itnesses—  
n am ely  IC. S . P e re ra  a n d  D o lis  A p p u h a m y  h a d  s ig n e d  in  th e  presen ce  o f  
th e  d e cea sed  w h ile  th e  o th e r  th ree w itnesses G a b o  S in g h o , B a b y  S in g h o  

■ an d  M ath ia s  P e re ra  h a d  a ffixed  th eir  sign atu res in  th e  a b se n ce  o f  th e 
d eceased  a t  h is  r e s id e n c e  a t  P ok u n u w ita .

W ith  re g a rd  t o  t h e  m e n ta l ca p a city  o f  th e  te s ta to r , D r . R u s to m je o , 
E ar, N o s e  a n d  T h r o a t  S u rg e o n  o f  th e  G eneral H o s p ita l ,  C o lo m b o , has 
sta ted  th a t  a c c o r d in g  t o  h is observation s B r a m p y  w a s  o f  so u n d  m en ta l 
c o n d it io n  o n  1 0 .2 .65  w h e n  h e  operated  o n  h im  f o r  th e  firs t  tim e  and 
even  a fte r  th e  o p e r a t io n  h is  co n d itio n  w as fa ir ly  s a t is fa c to r y  fo r  a b o u t 
o n e  w eek . O n  th is  e v id e n c e  i t  i3 qu ite  c lear  t h a t  w h e n  th e  d eceased  
sign ed  t jiis  d o c u m e n t  in  h o sp ita l h e w as in  a  p o s it io n  t o  u n d ersta n d  its 
con ten ts .

T h e  o b je c t o r s  h a v e  co n sp icu o u s ly  fa iled  t o  p r o v e  th e  ch a rg e  o f  fra u d  
a n d  u n d u e  in flu en ce .



310 WTJAYATILAKE, J .—Wimatowalhie v. Opanayake

T h e  o n ly  q u e s t io n  w h ich  arises is in  reg a rd  t o  th e  fo r m a lity  o f  the 
a tte s ta t io n . T h e  fir s t  w itn ess  Iv. S. P erera  w h o  h a d  d r a fte d  th e  W il l  is 
a  p r o c t o r ’s c le r k . I t  w o u ld  a p p ear th a t  h e  liv e s  in  th e  v illa g e  o f  th e  
d ecea sed  a n d  h is  a ss is ta n ce  had b een  so u g h t in  r e s p e c t  o f  d e e d s  and  
m ortg a g e  b o n d s  b y  th e  d ecea sed  fro m  tim e  to  t im e . A p a r t  fr o m  P erera  
tw o  o th e r  w itn esses  t o  th e  W ill, D o lis  A p p u h a m y  a n d  G a b o  S in g h o  h a v e  
g iv e n  e v id e n ce  in  s u p p o r t  o f  th e p e tition er  th a t  th e  sa id  W ill w a s e x e cu te d  
b y  th e d e ce a se d  a n d  all th e  five w itnesses sign ed  th e  sa m e  in o n e  a n o th e r ’s 
presen ce  a t  th e  sa m e  tim e  a t th e  G en era l H o s p ita l ,  C o lo m b o . I t  is 
s ign ifican t th a t  a ll th e se  fiv e  w itnesses h a v e  s w o r n  t o  a n  a ff id a v it  fiv e  
m on th s  la te r  o n  1 5 .7 .Go testify in g  to  th is  fa c t .

O f  th ese  w itn e sse s  D o n  M ath ias w h o  h a s g iv e n  e v id e n c e  o n  b e h a lf  
o f  th e  o b je c t o r s  h a s  so u g h t  to  g o  b a ck  o n  th is  a ff id a v it  a n d  h e  has s ta ted  
th a t  h is  s ig n a tu re  w a s  n o t  ob ta in ed  in C o lo m b o . A t  th e  in s ta n ce  o f  
J o h n  O p a n a y a k e  h e  h a s  su bscrib ed  to  a  fu r th e r  a f f id a v it  o n  14 .12 .65  
w herein  h e  s ta te s  th a t  o n  10 .2 .65 h e  w as req u ested  t o  c o m e  t o  th e  resid en ce  
o f  B r a m p y  A p p u h a m y  a n d  w h en  h e  w e n t th e r e  th e  p r o c t o r ’s c le r k , ' 
I£. S. P e re ra , h a d  t o l d  h im  th a t  B r a m p y  A p p u h a m y  d e s ire d  th a t  ho 
sh ou ld  s ign  a  d o c u m e n t .  H e  w as n o t  a w a re  o f  th e  c o n te n ts  o f  th e  
d o cu m e n t . H e  k n e w  B r a m p y  v e r y  w ell a n d  h e  s ig n e d  th e  d o cu m e n t . 
T w o  o th e r s  B a b y  S in g h o  and  G a b o  ha m y  h a d  a ffix e d  th e ir  sign atures 
th erea fter . H e  p r o c e e d s  to  say  th a t  o n ly  v e r y  r e c e n t ly  h e c a m e  to  u n d er ­
stan d  th a t  th is  d o c u m e n t  w as th e  L a s t  W ill o f  B r a m p y . H e  h a d  sw orn  
to  th is a ff id a v it  b e fo r e  M r. J . M a la lgod a  J .P .U .M .,  S o l ic it o r  a n d  N o ta r y , 
C o lo m b o , a t  h is  o ffic e . W h e n  th is w itn ess w a s c ro s s -e x a m in e d  as to  the 
con te n ts  o f  th is  p a r t icu la r  a ffidav it h is e v id e n ce  w a s  th a t  i t  w as n o t  read 
an d  e x p la in e d  t o  h im . I t  w ou ld  a p p ea r  th a t  J o h n  O p a n a y a k e  had  
g iv en  in s tru c t io n s  a n d  w hen  th e  a ffid a v it  w as p re se n te d  t o  h im  h e  h ad  
signed  it  w ith o u t  re a d in g  the c o n t e n t s ! O n  a  |x-rusal o f  th e  c v id cn co  
o f  th is w itn ess  i t  is  a p p a re n t th a t  n o  re lia n ce  w h a te v e r  c a n  b e  p la ced  
o n  him .

T h e  le a rn e d  D is t r ic t  J u d g e  has a lso  o b s e r v e d  th a t  o n e  c a n n o t  fa il to  
n o tice  th a t  th e  s ig n a tu res  o f  G a b o  S in g h o , B a b y  S in g h o  a n d  M ath ias 
ap pear t o  h a v e  b e e n  s ign ed  w ith  a p en  d iffe re n t fr o m  th e  o n e  used b y  th o 
o th er  tw o  w itn e sse s . H o w e v e r , o n  a s c r u t in y  o f  th e se  s ign a tu res  on e 
ca n n o t b o  t o o  d e fin ite  a b o u t th is. I f  K .  S. P e re ra . b e in g  a p r o c t o r ’s 
c lerk , w as s e e k in g  t o  p e r fe ct  th e  Last- W il l  is it  l ik e ly  th a t  h o  w ou ld  
h a v e  s lip p e d  o n  a  m a tte r  like th is  ? F u r th e r m o r e , b e in g  a p r o c t o r ’s 
clerk  k n o w in g  v e r y  w ell the legal requ irem en ts  is it  l ik e ly  th a t h e w ould  
h ave  g o t  th is  W il l  a ttes ted  in p a rt in  C o lo m b o  w h e n  h o  c o u ld  h a v e  g o t  
five w itn esses to g e th e r  w ith ou t m u ch  d ifficu lty  in  C o lo m b o  as th is  w as on  
the e v e  o f  th e  o p e r a t io n  when th ere w ou ld  h a v e  b e e n  q u ite  a c ro w d  o f  
v is itors  a t th e  h o sp ita l. I t  is a lso  s ig n ifica n t th a t  a lth o u g h  th e o b je c to r s  
h ad  lis ted  th e  o t h e r  w itness to  th o  L a s t  W ill, B a b y  S in g h o , h o has n o t 
been  ca lle d .



WJJAYATILAKE, J.— lVimalau:alhie v. Opanayake 311

T h o  lea rn ed  D is t r ic t  J u d g e  ob se rv e s  th a t  he c a n n o t  o v e r lo o k  th e  
e v id e n ce  o f  J o h n  O p a n a y a k e — th a t  th o  deceased  h a d  in t im a te d  t o  h im  
th a t h e  h a d  p r o v id e d  v e i l  f o r  h is  ch ild ren  an d  his m istress  a n d  w a n te d  
th o  rest o f  th o  p r o p e r t y  t o  b e  sh ared  b y  h is  b ro th ers  a n d  sisters . T h is  
w itn ess in  c ro s s -e x a m in a tio n  a d m it te d  th a t  h o d id  n o t  a s s o c ia te  w ith  
th e  d e cea sed  o n  a c c o u n t  o f  h is  n e fa r iou s a c t iv i t ie s ! I t  w o u ld  a p p e a r  
th a t  h o w as ru n n in g  a  c lu b  o f  a  sh a d } ' ch a ra cter. .J o h n  O p a n a y a k e  h a s  
fu rth e r  s ta te d  th a t  t h e y  w e ro  n o t  o n  g o o d  term s w ith  th e  m is tre ss  o f  th o  
d ecea sed  as h e  h a d  ca s t  a  s lu r  o n  th e  fa m i)} ' b y  liv in g  w ith  h er. I n  th e  
lig h t o f  th is  e v id e n ce  I  d o  n o t  see  h o w  th e  o b je c t io n s  c a n  b e  u p h e ld .

M r. W a lp ita , lea rn ed  C ou n se l fo r  th e  o b je c to rs , h a s  s u b m itt e d  t h a t  
w h e re v e r  a  W ill  is p r e p a r e d  a n d  e x e cu te d  u n d er  c ircu m sta n ce s  w h ich  
a rou se  th e  su sp ic io n  o f  th o  C o u rt  it  o u g h t n o t - t o  p r o n o u n c e  in  fa v o u r  
o f  i t  un less th e  p a r t y  p r o p o u n d in g  it  a d d u ces  e v id e n ce  w h ich  w o u ld  
r e m o v e  su ch  su sp ic io n  a n d  sa t is fy  th e  C ou rt th a t  th e  te s ta to r  k n e w  a n d  
a p p r o v e d  o f  th e  c o n te n ts  o f  th e  in stru m en t. H o  re lics  o n  The A lim  
Will Case1. H e  s u b m it s 't h e r e  are  certa in  su sp ic iou s  fe a tu re s  in  th is  
ca se  : f irstly  th a t  th e  L a s t  W il l  is w ritten  o n  tw o  s id es  o f  th e  p a p e r  a n d  
th e  lis t o f  w itn esses a p p e a rs  o n ly  o n  th e  th ird  p a ge . I n  in y  o p in io n  
th is  is  o f  little  c o n se q u e n ce . S econ d ly ’ th a t  th e  p e t it io n e r  h as d e lib era te ly ’  
g o t  th e  o rd e r  n is i p u b lis h e d  in  th e  S inh ala  J ia u d h a y a  w h ich  is  n o t  a  
p o p u la r  now spa-pcr b u t , a s  w e  k n o w , th e  list o f  n ew sp a p ers  is a p p r o v e d  
b y  C ou rt a n d  th ere  is n o th in g  to  sh o w  th a t  th is  jia r t ie u la r  p a p e r  h as 
n o t  been  so  a p p r o v e d . F u rth e rm o re , u n like a  d a ily  n e w sp a p e r  a  w e e k ly  
p a p e r  like th e  .S in h ala  B a u d h a y a  is n o t  generally ’  d is ca rd e d  a ft e r  re a d in g . 
T h ir d ly  as t o  th e  p e n s  u se d , b u t  as I  h a v e  already’  o b s e r v e d  o n  a  ca re fu l 
s c r u t in y  o f  th e  o r ig in a l th is  su sp ic ion  ap pears to  b e  r a th e r  flim sy . 
F o u r t h ly  th a t  M r. G u n a w a rd e n e , J u st ice  o f  th e  P e a ce , b e fo r e  w h o m  th e  
fiv e  w itn esses sw ore  t o  th e  a ffid a v it  o f  M a y  1965 has n o t  b e e n  ca lle d . 
N o  d o u b t  h e  w ou ld  h a v e  b e e n  a  u se fu l w itn ess to  th e  p e t it io n e r  b u t  o n  
th e  fa c e  o f  th e  ju r a t  c la u se  h is  e v id e n co  w o u ld  h a v e  b e e n  r e d u n d a n t .

M r . S u b asin gh e, le a rn e d  C ou n sel fo r  th e  p e t itio n e r , h as s u b m itte d  th a t  
th e  p os ition  o f  th e  o b je c t o r s  h a s  been  in con s isten t fr o m  th e  v e r y  in c e p t io n  
o f  th ese  p r o ce e d in g s . I n  th e  p resen t case th ere  a re  n o  su sp ic io u s  
c ircu m sta n ce s  a t  a ll as th e  p r o p e r t y  has b een  b e q u e a th e d  t o  th e  th re e  
ch ild re n  w h o m  th e  d e ce a s e d  d e a r ly  lo v e d  as is e v id e n t  fr o m  th e  o th e r  
g if t s  h e  h as m a d e  in  th e ir  fa v o u r . I t  is in  e v id e n ce  th a t  th e  b r o th e r s  
a n d  sisters o f  th e  d e ce a s e d  h a d  v e r y  lit t le  t o  d o  w ith  h im , s o  t h a t  i s . i t  
l ik e ly  th a t  o n  liis  d e a th  b e d  i f  h e  w as d es irou s o f  e x e cu t in g  a  w ill h e  w o u ld  
h a v e  b e q u e a th e d  a l l  h is  p r o p e r t y  t o  th em  a s  m e n tio n e d  b y  J o h n  
O p a n a y a k e .

T h e  on u s  o f  p r o v in g  th e  W il l  is o n  th e  p r o p o u n d e r  a n d  in  th e  a b s e n ce  
o f  su sp ic iou s  c ircu m sta n ce s , su rrou n d in g  th e  e x e c u t io n  o f  t h e  W il l ,  
p r o o f  o f  te s ta m e n ta r y  c a p a c it y  a n d  th e  sign atu re  o f  th e  te s ta to r  o s  
r e q u ire d  b y  L a w  is  su ffic ien t t o  d isch a rg e  th e  o n u s . I t  is  in c u m b e n t

1 (1919) 20 N . L . S .  4 S la t 493.
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u p o n  th e  p r o p o u n d e r  t o  a d d u c e  a d e q u a te  a n d  tr u s tw o r th y  e v id e n c e  t o  
sh o w  th a t  th ere  h a s  b e e n  fu ll c o m p lia n ce  w ith  th e  req u irem en ts  o f  th e  
I^aw. T h e  co n s c ie n ce  o f  th e  C ou rt h as to  b e  sa tis fied  as t o  th e  g en u in en ess  
o f  th o  W ill  w h ich  is b e in g  se t u p , a n d  th a t  i t  is th e  la s t  te s ta m e n t o f  a  
free  a n d  ca p a b le  te s ta to r . I f  th e  p r o p o u n d e r  m a k es  o u t  a  p r im a  fa c ie  
case , th e  o p p o s in g  p a r t y  h as th e n  th e  b u rd e n  o f  p r o d u c in g  e v id e n c e  in  
su p p o r t  o f  h is  o b je c t io n s  t o  o v e rc o m e  th e  e f fe c t  o f  th o  p r o p o u n d e r ’s 
e v id e n ce  (L a w  o f  W ills — G op a la k rish n a n  (19 65 ) a t  p a g e  1 0 5 ). I n  m y  
o p in io n  th e  e v id e n ce  in  su p p o r t  o f  th e  p e t it io n e r  is o f  a n  o v e rw h e lm in g  
ch a ra cte r . M r. W a lp ita  h as fu rth e r  s u b m itte d  th a t  th e  a r c h ite c t  o f  
th is  W ill  is a P r o c t o r ’s c le rk  a n d  it th e re fo re  e v o k e s  s tro n g  s u sp ic io n . 
P r o c t o r ’s c lerk s are  a  m u c h  m a lig n ed  tr ib e  b u t th e  co n te n ts  o f  th is  W ill  
a n d  a ll th e  o th er  c ircu m sta n ce s  p o in t  t o  th e  fa c t  th a t  th is  a lle g a t io n  i3 
w ith o u t  fo im d a tio n . I  a m  n o t  u n m in d fu l o f  th e  fa c t  th a t  in  a  C ity  lik e  
C o lo m b o  it  w o u ld  h a v e  been  q u ite  e a sy  t o  o b t a in  th e  se rv ice s  o f  a  N o t a r y  
p a r t icu la r ly  th ro u g h  a  P r o c t o r ’s c le rk . H o w e v e r , th is  fa c t  a lon e  is  n o t  
su ffic ien t t o  p r o v e  th e  a lleg a tion s  m a d e  b y  th e  o b je c t o r s .  W a lte r  
P ere ira  in  h i3 “ L a w s  o f  C e y lo n ”  a t p a g e  421 o b s e rv e s  th a t  “  th e  m e r e  ‘ 
p resen ce  o f  a  n o ta r y  w h en  a W ill is e x e c u te d  b e fo re  fiv e  w itn esses d o e s  
n o t  ren d er  i t  in v a lid .”  S ee  a lso  Abraham Perera Will Case h

O n th e  o th e r  h a n d  th e  c o n d u c t  o f  J o h n  O p a n a y a k e  sh ow s th a t  h e  h a d  
v e r y  lit t le  lo v e  o r  r e s p e c t  fo r  h is  b r o th e r  B r a m p y  a n d  se v e ra l m o n th s ' 
a fte r  th e  e x e cu t io n  o f  th e  W ill  h e  h a d  s e t  u p  th e  o th e r  o b je c t o r s  a d v a n c in g  
n u m erou s  o b je c t io n s  w h ich  c ru m b le d  as th e  ca se  p r o ce e d e d . I

I  w o u ld  a c c o r d in g ly  s e t  asid e  th e  O rd er  o f  th e  lea rn ed  D is t r ic t  J u d g e  
a n d  en ter  O rder a b s o lu te  d ec la r in g  th e  sa id  L a s t  W il l  d a te d  9 .2 .6 5  ’ 
(m a rk ed  A )  p r o v e d .  T h e  p e t it io n e r  sh all b e  e n t it le d  t o  h er  c o s t s  in  
b o th  C ou rts , as a g a in s t  th e  o b je c to r -r e s p o n d e n ts .

Samekawickhajie, J .— I  agree.

Appeal allowed.
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