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1970 Present : H. N. G. Fernando, C.J., and Sirimane, J.

Mrs. D. KARUNARATNE, Appellant, and Mrs. N. S. YERNANDO,
Respondent .

S.C. 224/66—D. C. Colombo, 1316 [ZL

Landlord anid tenant—Notice to guit—.Acceptance. of rents thecreafter by landlord —
Whether rencwal of the contract of tenancy can be inferred thercby—Rent-controlled
premises—Screice of notice to quit on tenant—Dcath of tenant thereafter—
Continuuance of tenancy—Rules applicable—Rent Restriction Act, 83. 13, 18.

Acceptanco of rents by a landlord aftor notico to quit has boen givon by him
to his tonant doos not by itsolf operato to ronew tho contract of tonancy if
thero is evidonco showing that thero was no consensus ad idem botweon tho

partios for such a ronowal of tho contract.

Whoro a tenant of rent-controlled residential premises who has boen givon
notico to quit dies bofore action in cjectment is brought against him, his widow
and family aro novertheloss entitled to continuo tho occupation of the promises
after u notice i1s given to tho landlord in terms of scction 18 (2) of tho
Ront Restriction Act. The term *‘ tenant ' in soction 18 (2) includes a porson
ordinarily roferred to as a *“‘ statutory tonant >’ ; it does not boar the restrictod

meaning of *‘ contractual tenant ™',
Hensman v. Stephen (55 N. L. R. 8§89) not followed.

Whoro a landlord challongos tho right of a person, who has givon him a
notico undor soction 18 (2) of tho Ront Restriction Act, to continue in occupation

as a tonant, his proper romedy, according to soection 18 (3), is to mako an
application to the Rent Control Board. In sucha case it is not opon to tho
Inndiord to rosort to tha expodicnt of filing an action in a court of law.

2 (1921) 3 C. Law Rccorder S2. *(1928) 31 N. L. R. 126.
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APPE.—\L"erin a judgment of the District Court, Colombo. -

- I, W‘ Jujeu&rdene, Q.C., with J. Fernandopulle, L. W. Athulath
- nmdah,G' 3.8, Samarazwem :md Ravindra Tenneloon, for the defendant.

. pchlant A

'... [ J ’ *
w I‘l. .

O, Rcm Janal}zan Q.C., with D. 8. Wijewardene and K. Kanagara.tnam:
for thc plamtlff lecpondent - : .

. Cur. adv. vull.

Octobcr 5, 19 0. Smnm\E J —

' One Karunaratne (the defendant’s husband) was the tenant of | premxses
No. 31, Norris Canal. .Road, Colombo, under one Porolis Fernando,
from about the year 1943. Porolis Ferhando died in .1960,. havmg
dev}scd these "premises to his c:st.er the plamt:ﬁ" uhose resxdence 18

at Bandarav.ela, - . L R

- By D1 dated 29460 the plaintiff made a request to Karunaratne
" for vacant  possession of the premises. Karunaratne replied. almost
immediately by D2 that he had been the tenant of these premlses for
over 17 years paying rent regularly, that he had no alternative accommo-
~dation and that he was willing to attorn to the plaintiff. By D5 dated
1 26.7.62 the plamtlﬁ' through her Proctor gave Karunaratne a_notice
to quit. Karunaratne replied through his Proctor on 15.8.62 more or
less on the same lines as in D2 adding that the premises were urgently
in need of repairs and that he would be taking the matter before the
Rent Restriction Board, which he later did. He contmued to pay the ,

»

rent.

Thereafter, there have been several letters sent by the plaintiff and
replies thereto by the defendant. The plaintiff changed his Proctor
in the course of this correspondence and sent Karunaratne two. further
notices to quit, the last of which was Pl dated 30.10.63 to quxt on

30.11.63." This notice, too, was met with the usual reply. N

Kamnaratne died on 13.1.64, and 8 days later on 21.1.64 hlS wxdow |
the present defendant, sent a notice—D15—to the plaintiff through
‘her Proctor under Section 18 of the Rent Restriction Act (Chapter
274) together with a cheque for the rent for that month. The plaintaff
replied through her Proctor that the defendant was not entitled to send
such a notice, in view of Pl referred to above, and returned the cheque.
Thereafter however, it would appear that the defendant made monthly
payments direct to the plaintiff until July 1964. The plaintiff had
apparently been advised to file an action for declaration of title and .
ejectment and obtained a limited probate for this purpose in Porolis
Fernando’s Testamentary Case on 13.7.64. She filed this action a couple -

of months later.
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Mr. Jayewardene for the Defendant-Appellant contends that the
acceptance of rent after the notices to quit shows that there was a waiver
of those notices and that Karunaratne continued to be the contractual
tenant until his death, and thereafter his widow continued the tenancy-.
I have examined the correspondence between the partics and I am
unable to find anything thercin which indicates that the plaintifl agreed
to a tenancy between herself and Karunaratne or the defendant after
the notices to quit. As Wijevewardene., C.J. said in Virasinghe r.

DPeris V. —

“*The question of waiver of notice—i1f onc may use an expression
which has been condemned as a loose and unscientific expression—
cannot be discussed as an abstract question of law but should be
considered with reference to the facts of each particular case. ™’

When there is a clear expression of the intention of one party to
terminate the contract—e.g., by a notice to quit—there must be strong
cvidence to indicate that there was a change in this mtention. The
oral cvidence of the defendant herself points to the inference that there
was no consensus ad idemm between the parties for such a rencewal of

the contract to have taken place.

I think the learned District Judge was right when he reached the
conclusion that the acceptance of the monthly payments made
by Karunaratne and his wife after the notices to quit did not by itself

opcrate to rencew the contract.

But the important point which arises for consideration is the scope and ™
c¢flcet of the notices under Section 18 of the Rent Restriction Act.  This
scction enables any person, who is the surviving spouse or a child, parent
brother, sister, or depencdant of the deceased tenant, and who was a
member of the tenant’s houschold during the period of three months
preceding the tenant’s death, to give a written notice to the landlord
before the 10th day of the month succeeding that in which the death
occurrcdl, to the cffeet that such person proposes to continue the
tenancy. The Scction also provides that the person giving such a notice
shall be deemed to be the tenant of the premises thereafter.  In Hensman
v. Stephen 2 Gratiacen, J. sitting alone decided that where a tenant who
has been given a notice to quit dies, his widow and family- arc no longer
entitled to continuce the occupation of the premises after a notice under

Scetion 18.

The correctness of this decision has been strongly challenged biefore
us.

Onec has to ascertain the true intention of the legislature in cnacting
this Scetion. It is beyond question that the object of the Rent Restriction

2 (1943) 46 N. L. R. 139. 2 (1933) 55 N. L. 1. 8.
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. Act was to protcct the tenant. Under the common law only a month’s
~ notice was nceded to cflectively terminate a contract of monthly tenancy,
and such a notice was the precursor to a successful action for ejectment if
the tenant did not leave the premiscs.  Section 13 of the Rent Act placed
a number of fetters on the common law right of the landlord to eject his.
- tenant. Unless the conditions sct out in that Sec¢tion were present,

the notice to quit was quite incffective and in-no way touched *‘ the
right of irremovability * of the tenant. He was protected, and despite
the unwillingness of the landlord to have him as the tenant he continued
to be in exactly the same position as he was before the notice.

But lawyers and judges have pointed out that thé term *“ tenant”

is strictly inapplicable to a pcrson who remains in occupation, after the
termination of the tenancy Ly the landlord, by virtue of the protection
‘conferrcd on him by statute. H e was therefore refcrmd to sometimes
as a ‘‘ statutory tenant”™ a ** tenant on sufferance . - But whatever
label one chose to place upon hum he could not be EJC’C‘f(‘(l from his home -
unless the conditions set out in Section 13 were present.” That was the
protection conferred on him by the Rent Restriction Ordinance of 1942.
.But what of his widow and dependants in the event of his death ?
"The view of the law then was that a monthly tenancy was a personal
right which did not pass to a person’s heirs.. In 1957 Bashayake, C.J.
(thh Pulle, J. agreeing) said so in Abdul Hafeel v. Muttu ‘Bathool!. A
- different view was taken in 1966 in Fernandov.de Silva 2. Itisunnecessary
“to consider this question for the purpose of thiscase, but one has to take
‘note of the fact that the law as understood in 1948 was that a monthly
' tenancy ended with the dcath of the tenant. The housing shortage had
become more acute since 1942, so that the widow and children of a deceased

tenant faced the danger of being rendered homeless ‘merely at the will
" of the ]andlord SECE :

L

- It was to meet this situation that in 1948 the Ieglslature Jntroduced.' .
Section 18 of the present Rent Restriction -&ct. o R |

I‘think it is fairly obvious that the legislature .inténded to extend the
same protection which the tenant enjoyed to his widow, children or -
dependants. In enacting this section the draftsman had used the word
‘“tenant . In my view, to give that word the restricted meaning of
‘* contractual tenant >’ would defeat the very purpose of the legislation.
It would expose the deceased tenant’s family to the very danger which
that section, in my view, was intended to avert, for a landlord by resorting . .
to the simple device of sending a tenant a notice to quit could, by his. .
unilateral act, bring the operation of Section 18 to a standstill. .

"o

The word ‘‘ tenant’’ is used in many piaccs in the Act to include one
whose contract has been terminated by a notice to quit—e.g.,-Sections 9 , -

* (1957) 58 N. L. R. 409. o (1966) 69 N. L. R. 1 64,
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and 10 prohibit the ** tenant” from sub-letting or permitting residential
premises from being put to any other purpose ; Section 11 cnables the

““tenant 7’ to apply to the Board for certain amenities and repairs;

Section 12 (2) cnables the “tenant ” to apply for a receipt from his

landlord. There is then the all important Section 13 which tuter alia

applies to a ‘‘ tenant ”’ who has fallen into arrears of rent or has damaged

the premises. Sub-section (2) of that Scction refers to a person-against -
whom a decree for ejectment has been entered, as a ‘‘ tenant’. Section

14 provides for the continuance of the tenaney by a “ tenant ' after an

action for c¢jectment against him has been dismissed. Surely such a

person must have received a notice to quit before the action commenced.

Section 15 enables a * tenant 7’ to recover excess rent and Scection 16

¢nables a *f tenant’’ to demand from his landlord a statecment in writing

sctting out the standard rent of the premises. The whole Act would be

unworkable if one werc to give the term  *‘ tenant ”’ the restricted

meaning of ““ contractual tenant .

1t is truc that in England * The Increase of Rent and Mortgage Interest
(Restriction) Act *’ of 1920 defines the term ** tenant ’’ to include a widow
and other relations. But the absence of such a definition in our Act
does not, in my view, indicate an intention on the part of the legislature
to withdraw the protection conferred by Scction 18 to the widow of a
person who may be described as a ““ statutory tenant ™,

L =

The key note of the lcgisfation introduced by Section 18 is the protection
of the home after the death of the tenant who was protected by the
Act. : -

In Remon v. City of London Real Property Company Limited * Bankes,
C.J). said—

“ It is, however, clear that in oll the Rent Restriction Acts the
cxpression ‘ tenant ’ has been used in a special, peculiar sense, and as
including a person who may be deseribed as an ex-tenant and who had
continued the occupation without any legal right to do so, except
possibly such as the Acts themselves conferred upon him.”

Megarcy in ““ The Rent Acts” (Sceventh Edition) at page 6 quotes
certain dicta from the judgments in the above case, Curl v. Angeln *
and Read v. Goater 3 thus—-

“+The Court must endeavour to place reasonable interpretation
upon the statute if the language used admits of such interpretation.’
‘A certain amount of common sense has to be brought to the

\ (1920) 1 K. B. 49, 2 (194S) 2 A. E. . 1SY.
3(1921) 1 K. B. C11.
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consideration of these Acts’ and ‘it is essential that wherever
possible (the Acts) should be construed in a broad,, practical, common
sense manncr so as to eflect the intention of the legislature.” ™

In Jlensman’s case (supra) action had already been ﬁlcd and the tenant
brought to court. In such a case the rights of parties and their privies
“are dctermined as they stood at the date when plaint was filed. - These
. facts appear to have influenced- the lcarned judge to some extent, for,
he takes the example of a tenant who has fallen into arrcars of rent,’
or caused damage to the premises, or used them for an illegal or immoral
purpose, and points out that all these acts ** would be beside the point
if the widow was to be given a new tenancy. - The example, with respcet, -
does not appear to be a good one. If indeed the tenant had done any or
all of those acts, he would be ejected, and the applicability -of Section
18 would not arise. It is only in the very rare instance of a tenant who
having committed such middeeds*dies shortly thercafter that a notice .

under Sectmn 18 may cause some hardship to the landlord. - But would
it be reasonable to give the term ® tenant” in Section 18 a restricted

. meaning on this ground, when one considers the other consequcnccs
which would flow from such an interpretation ? I do not think so.

. In the course of his judgment in Hensman's case (supra) Gratiaen, J.
agrees that the word *‘ tenant >’ in Section 13 of the Act was wide enough
to include a person whose contractual rights had been determined, and
that generally the same meaning should be implied by the use of the same
-expression in other parts of the statute. But he goes on to say that
there are other sections in which the term “ tenant ’ referred only to a
contractual tenant and that he was perfectly satisfied that it was in this
restricted sense that the term was used inm Section. 18. . He did not,
.however, give any reasons for this conclusion. With the utmost respect
"I am unable to share this view and I am of opinion that the term

““ tenant ”’ in Section 18 includes a person ordmanly rcferred to as a
** statutory tenant, S UL . L

There is one other matter to w lnch | \vould hke to refer What should

a landlord do if he challenges the right of a person, who has given him a_
notice under Section 18 (2), to continue tenancy ¢ I think sub-section

(3) provides the answer :

““18(3) The landlord of the premises in relatxon to which any wntten

‘notice is given under sub-section (2) by any person may make

application to the Board for an order declaring that such a person

shall not be deemed as provided: in that sub-section to be the tenant .
- of the premises; and the Board may make order accordingly if

satisfied that such- person is not entitled to give the notice for whlch
provision is made by that sub-section.” - o

‘The leglsla.ture has thought it fit that the Board should decide certain -
questlons which arise under the Act, without the necessity for etpenswo
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and often tardy litigation in the Courts. The question whether a person
who has given notice under Section 18 (2) is one who isentitled to do so .
is a very simple onc which the Board can speedily decide. Learned
Counsel for the plaintiff-respondent said that the object of sub.section
(3) was to enable the Board on the application of a landlord to decide
which one of the several heirs or dependants of the deccased tenant was

entitled to *‘ to be deemed to be the tenant . But surely a plain reading
of the sub-section negatives such an interpretation. Sub-scction (4)
provides for the case of more than one person who gives notice under

sub-section (2).

I take the view that the plaintiff in this case on receipt of the notice

D15 from the defendant should have, if he challenged herright to continue
in occupation as a tenant, taken the matter before the Board instead of

rcsorting to the expedient of filing an action for declaration of title and
cjcctment.

I sct aside the judgment and decrec entered in this case and dismiss
the plaintiff’s action with costs at both Courts.

H. N. G. FErxaxpvo, C.J.—I agree.
Appeal allowed.



