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191— D. C. Point Pedro, 15,691.

Fraudulent alienation—Sale of schooner by trustee—Elements of fraudulent
intent—Breath of trust—No notice of equitable title— Legal estate— 
Prescription—Trusts Ordinance (Cap. 72) s. I l l  (J) and (5).
Plaintiff claimed title to a schooner by virtue of a Bill of Sale, P 2, of

August 25, 1937, given in his favour by the 8th defendant. It was estab­
lished that the 1st, 2nd, 3rd and 4th defendants were the purchasers of 
the schooner in 1925, and that it was registered in the name of the 5th 
defendant. The 5th defendant sold the schooner in breach of trust by 
Bill of Sale, P 5, dated 1928 to 6th defendant who in turn sold it to 7th 
defendant, from whom the 8th defendant became the purchaser. The 
1st and 2nd defendants denied that the plaintiff was the owner and 
pleaded that the Bill of Sale in his favour was executed fraudulently
and collusively with intent to deprive them of a claim due to them in 
respect of the schooner arising from an action instituted by them against 
the 3rd and 4th defendants. They claim that the 5th defendant was not 
the owner and that he was holding the schooner in trust for the 3rd and
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4th defendants and that the latter fraudulently and collusive] y  obtained 
the execution of the various bills of. sale and that by reason of the- 
alienation they rendered themselves insolvent.

Held, that the defendants had failed to prove that the Bill of Sale, 
P  2, was a fraudulent alienation.

The evidence from which a fraudulent intent can be gathered is usually" 
some or aU of the following circumstances:—

(1) that there was no consideration,
(2) that the transfer was secret,
(8) that the transferor had continued in possession notwithstanding 

the transfer,
(4) that the transfer left him without any other property, and/or
(5) without enough to pay the debts which he owed at the time-

or was about to incur.
Held, further, that the claim of the defendants was prescribed and that 

the case did not come within the ambit of section 111 (1) or (S) of the 
Trusts Ordinance which excluded the operation of the Prescription 
Ordinance.

Held, also, that the plaintiff was not bound by the trust in breach of 
which the Sth defendant transferred to the 6th defendant for the following 
reasons:—

(1) He has obtained the legal title.
(2) He was a bona fide purchaser tor valuable consideration.
(8) He received no notice that the transaction was a breach of trust 

before the transfer was complete.

A P P E A L  from  a  ju d g m en t o f  th e A d d ition a l D istr ic t  J u d g e  o f  
Jaffna .

H . V . Perera, Ii.C . (w ith  h im  N. Kumarasingham), fo r  p la in tiff, appellant.

N. Nadarajah, K .C . (w ith  h im  P . Navaratnarajah), fo r  2nd , 9th* and 
11th defendants, respon den ts.

S . Mahadeva  for  6th d efen d an t, respon den t.

A . C. Nadarajah (w ith  h im  C. J . Ranatunga), for  8th  d e fe n d a n t , ' 
respondent.

Cur. adv. vult.

Ju n e 13, 1945. H o w a r d  C .J .—

T his is an ap peal fro m  a  ju d g m en t o f  the A d d ition a l D is tr ic t  J u d g e  o f  
Ja ffna  uphold in g  th e c la im  o f  th e 1st an d  2n d  defen d an ts , respon den ts, 
and dism issing th e c la im  o f  th e  p la in tiff w ith  costs .

T h e  a ction  w as con cern ed  w ith  th e  righ ts in  a sch oon er n am ed  
“  K adiresan  ”  w h ich  w ere c la im ed  b y  th e  p la in tiff b y  v irtue  o f  a  B i l l  
o f  S ale P  2  d a ted  A u g u st 25, 1937, in  h is fa v ou r  m a d e  b y  the! 8th  d e­
fen dan t. T h e  sch oon er h ad  been  tran sferred  to  the 8th  defen d an t b y  B i l l  
o f  Sale P  3 da ted  S ep tem b er  19, 1936, m a d e  in  h is  fa v ou r  b y  the 7th 
d efen dan t w h o  in h is  turn  h ad  obta in ed  title  in  th e  sa m e b y  v irtu e  o f  
B ill o f  S ale P  4  dated  O ctob er  22, 1931, m a d e  in  h is  fa v ou r  b y  th e  6th  
defendant. T h e  6th  d efen d an t w as th e  h old er  o f  a  B i l l  o f  S a le  P  5, 
dated  A u g u st 11, 1928, m a d e  b y  th e  5th  d efen d an t in h is  favou r. 16
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w as established th at th e 1st, 2n d , 3rd and 4th  defendants w ere the 
purchasers o f  .the sch ooner in 1925. T h e  v esse l ' w as registered and the 
docum ents w ere execu ted  in th e  nam e o f  th e  5th  defendant. In  1926 
disputes arose betw een  th e partners in  th is seafaring adventure. The 
m atter  w as settled  by  the 1st and 2n d  defendants agreeing to  renounce 
th eir  shares in th e sch oon er on  p a y m en t o f  B s . 1,800 and a share in  the 
profits for  six m onth s. T h is m on ey  n ot being  pa id  the 1st and 2nd 
defendants instituted D . C . N o 23 ,897  on  January 20, 1928, against 
defendants 3, 4, and 5 for th e  recovery  o f  B s . 4 ,882 .92  due to th em  on  
accou n t o f  the schooner. T h e  5th defendan t w as m ade a party  to  this 
action  as the legal ow nership  o f  the sch ooner w as vested  in h im . Ju dge­
m e n t in  favou r o f  the 1st and 2n d  defen dants w as entered b y  default 
on  F ebruary  1, 1933, and the decree  w as m ade absolute on  M ay  12, 1933. 
F rom  the record  o f  th e  proceedings (2 D  6) in  D .C . N o. 23,897 it  is  clear 
th at from  the tim e o f  the decree absolute in  ia v o u r  o f  the 1st and 2nd 
defendants the la tter m ade attem p ts to  en force  their claim . O n M ay 28, 
1940, th ey  c la im ed  the sch oon er w hich  w as seized b y  the F isca l under 
a  W rit, sale being  fixed  fo r  Ju ly  29, 1940. On Ju ly  11, 1940, the appellant 
in  th is action  w h o  h ad  m ov ed  for  su m m ons on  Ju n e  25, 1940, prayed  
under section  247 o f  the C ivil P rocedu re C ode th at the sale o f  the schooner 
fixed for Ju ly  29, 1940, be  stayed  u ntil the final determ ination  o f  the 
action . O n Ju ly  23, 1940, it  w as ordered th at the sale be  stayed  unless 
th e ju dgm en t cred itor w as prepared to  give security . T h e present action  
th erefore  proceeded . O n O ctober 19, 1943, th e  3rd defendant in the 
cou rse  o f  proceedings under D .C . 23 ,897 w as exam ined  for m eans under 
section  219 o f  the C ivil P rocedu re  C ode. A t  th is exam ination  w hich  is 
recorded  in  2  D  7 the 3rd defendant stated  that h e w as the tindal o f  the 
sch ooner and th at neither h e  nor his w ife, the 4th defendant, had  been  

• in  possession  o f  any p roperty  for  th e last 10 years. S ince th e  institution 
o f  these proceed ings by  th e appellant the 1st defendant has d ied  and 
th e  9th, 10th and 11th defendan ts as his heirs have been  substitu ted  in 
h is  p lace .

T h e p la in tiff’s c la im  w as based  on  the title alleged to be vested  in  h im  
under ,the various b ills  o f  sale referred to  in  this judgm en t and culm inating 
in P  2 m ade in his favou r by  the 8th  defendant. T h e plaintiff m aintained 
th at h e  had  been  in  possession  and charge o f  the’ vessel since A ugust 25, 
1937, the date o f P  2. In  th ese c ircu m stan ces the seizure o f  the schooner 
b y  the F isca l in M ay , 1940, w as bad in law . T h e  1st and 2nd defendants 
in th eir  answ er den y  th at the p la intiff ever becam e the ow ner o f  the 
sch oon er and m ain tained  th at the b ill o f  sale w as e ffected  secretly  and 
fraudulently  and co llu sive ly  w ith  the in ten t to  defraud th em  o f  the m oney 
due to  them . T h e 1st and 2n d  defen dant also contend  th at th e  vessel 
has alw ays been  in  possession  o f the 3rd defendant and that th e  5th 
d efen d an t w as n ever its  ow n er an d  that h e w as hold ing it  in trust for the 
3rd and 4th  defen dan ts . T h e  1st and 2nd defendants also aver that the 
3rd and 4th  defen dan ts frau dulently  and co llu sive ly  obtained  the 
execu tion  o f  th e various bills o f  sale and b y  reason o f the alienation  by 
th e said B ills  rendered th em selves insolvent. T h e  3rd defendant in  his 
answ er den ied  the allegations o f  fraud and collu sion  m ade by  th e  iBt and 
2nd  defendants.
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T h e  D istr ict Ju d ge  in  d ism issing  th e  p la in tiff’ s c la im  has h e ld  a #  
fo l lo w s :—

(1) T h e  pla in tiff w as n o t th e  ow n er o f  th e vesse l b y  v irtue  o f  P  2.
(2) T h e  vesse l w as liab le  to  seizure b y  th e  1st and 2n d  defen dan ts in-

execu tion  o f  th e  decree  obta in ed  b y  th em  in  D . G . 23 ,897 .
(3) T h e  5th d efen d an t w as h o ld in g  th e  v esse l in  tru st fo r  th e  3rd a n d

4th d efendants a t th e tim e  o f  th e  institu tion  o f  case  N o . 23 ,897 .
(4) T h e  B ills  o f  S a le  w ere ex ecu ted  frau d u len tly  and  co llu siv e ly  in

order to  h in d er th e 1st and 2n d  defen dan ts in  th e  execution :
o f  their decree.

(5) T h e alienation  in  fav ou r o f  th e 6 th  d efen d an t rendered  3rd and  4th
'defendants in so lven t. . ■

(6) T h e  ola im  o f  th e 1st and  2n d  d e fen d an ts w as n ot prescribed .

M r. P erera , on  beh a lf .o f th e ap pellan t, h as con ten d ed  th at th e  defence- 
o f  th e 1st and 2nd  defen dan ts is based  on  th e  allegation  o f  the frau du lent 
execu tion  o f  th e  various bills o f  sale cu lm in atin g  in  P  2  in fav ou r o f  the 
appellant. T h at it  has b een  estab lished  th e  p la in tiff gave consideration  
for  the transfer o f  th e sch oon er. T h at n o ev id en ce  has b een  ad d u ced  
to  prove affirm atively  n ot on ly  th e frau d  o f  th e  pla in tiff b u t  also th e  
participation  o f  th e  3rd and 4th  defen d an ts in  th ese tran saction s. W ith ­
ou t such  p roo f th e d e fen ce  m u st fail.

M r. P erera also con ten d s th at th e  c la im  o f  th e  1st and 2nd  defen d an ts 
is  prescribed . I n  th is  con n ection  it  w ou ld  appear from  2  D  8  th at a ction  
N o . 14,025 w as in stitu ted  o n  M a y  5, 1927, in  th e D is tr ic t  C ourt o f  K alu - 
tara, c la im in g  a sum  o f B s . 500 against th e  1st d efen d an t as ow ner and' 
th e 3rd defen dan t as M aster  o f  th e  sch oon er. O n S ep tem b er 13, 1929, 
th e vessel was c la im ed  b y  th e 6th  d e fen d a n t vide P  7. T h is c la im  w a s 
u pheld  on  O ctober 28, 1929 (vide  P  8) b y  v irtu e  o f  B i l l  o f  Sale o f  A u g u st 
11, 1928 (P  5 .) N either th e 1st n or 3rd d efen d an ts appear to  have been  
present w hen  th is c la im  w as u pheld . M r. P erera  con ten d s , h ow ev err 
th at from  this date  th e  1st and 2n d  d e fe n d a n t ’s had n otice  o f  th e frau du ­
len t alienation  b y  m ea n s o f  w h ich  th e 3rd d efen d an t had  rendered  h im se lf 
insolvent. T he cause o f  a ction  o f  th e 1st and 2nd defen d an ts th ere fore  
arose on  O ctober 28, 1929, and w as p rescribed  in  th ree years from  th at 
date.

T h e 1st and 2nd  defen d an ts in th eir  an sw er h ave  prayed  th at th e b ills  
o f  sale b e  set aside. In  h is ju d g m en t th e D istr ict  Ju d ge  d ism isses the 
p la in tiff’ s action  w ith  costs  in term s o f  th e p rayer o f  th d  1 s t and  2 n d  
defendants. T he ju d g m en t m u st, th erefore , be  taken to  h ave  set as id e  
th e b ills  o f  sale. T h e  first qu estion  th at arises fo r  consideration  is w h eth er 
th e learned Ju d ge  w as r igh t in h old in g  th at those bills w ere ex ecu ted  
frau dulently  and co llu siv e ly  b y  th e  5th -d efen d an t a t th e instigation  o f  
th e  3rd and 4th  d e fen d an ts w ith  the various assignees so  as to  p u t the 
property  in  the sch oon er b ey on d  th e reach  o f  th e  1st and  2n d  d e fen d a n ts . 
In  Narayanan Chettyar v. Official A ssignee, H igh Court, Rangoon A .l .R .1 
it  w as h eld  by  th e  P r iv y  C ou n cil th a t fraud  m u st be estab lished  bey on d  
a ll reasonable  d ou bt an d  ca n n ot b e  ba sed  on  su sp icion  and  co n je c tu re . 
A ga in  in M uttiak C hetty v . M oham ood Hadjiar3 E n n is  J . a t  p a ge  186 sa y s  
th a t there is n o  p resu m p tion  o f  fraud and w hen  it  is a lleged  it m u st bis 

1 (1941) P . C. 93. * 25 N. L. B. 185.
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fu lly  proved . H e  then cites  w ith  approval a d ictu m  o f  H u toh inson  C .J . 
in  th e  oase o f  Saravanai Armugam v. Kanthar Ponnam b alam 1 w ith 
Tegard to  the question  as to  w hat w as sufficient in  a Paulian  action  
t o  establish  fraud. H u tch in son  C .J . la id  dow n  th at th e ev idence from  
w hich  a fraudulent in tention  can  b e  in ferred is usually  som e or all o f  the 
fo llow in g  c ircu m stan ces : —

(1) T h at there w as n o consideration.

(2) T hat the transfer w as secret,

(3) T h at the transferor ha cl continu ed  in  possession  notw ithstanding
th e  transfer,

(4) T hat the transfer le ft  h im  w ith ou t any other property, a n d /o r

(5) w ithout enough  to  p a y  th e debts w hich  h e ow ed  at the tim e or
w as about to  incur.

'T h e  pla intiff c la im s the sch ooner as a bona fide purchaser for value from  
th e  8th defen dan t b y  v irtue o f  B ill  o f  Sale P  2. T h e 1st and 2nd d e ­
fendants h ave n ot p roved  (1 ), (2) and (3). T h e p la intiff’s attorney 
has proved  that the pla intiff bou gh t the schooner for R s . 1,000, that is 
t o  say the sam e price th at w as paid  for it in  1925. T h e transfer was 
n ot secret being  registered (vide P  6). T he pla in tiff’ s attorney stated  in 
ev iden ce that the pla intiff w as in possession  after his purchase and used 
the sch ooner to  carry cargo to  and fro and that the 3rd defendant at the 
tim e o f  the seizure o f  the schooner w as the tindal in charge. S u bse­
quently  and before  the date o f the seizure the 7th  defendant w as the 
tindal. I  do n ot th ink  it  can  be  said to  be  established that th e 3rd 

-defendant rejnained in  possession . M oreover it w as the 5th  defendant 
w ho transferred the sch ooner and n ot the 3rd defendant. I t  has not 
been  p roved  th at the 3rd and 4th  defendants w ere le ft  w ithout any 
prop erty  w hen  the sch oon er was transferred to  the sixth defendant in 
1928. A t  his exam ination  on  O ctober 19, 1943, the 3rd defendant 
stated  h e and h is  w ife  had alienated n o property  in  the last 10 years. 
T h is ev id en ce  does not prove  w hat property  h e had  in 1928 w hen  P  5 
w as execu ted . M oreover, it  w as n ot these defendants w ho gave the bill 

•of sale, b u t th e 5th  defendant. T he learned Judge has fou nd  that the 
pla intiff has h im se lf assisted defendants 7 and 8  in furtherance o f the 

■schem e to defraud 1st and 2nd defendants and therefore the fa ct that 
h e  gave consideration  does n ot afford h im  a com p lete  defen ce. T h e 
on ly  ev id en ce  to  p rove th at th e plaintiff had participated in the fraud 
w as the fa c t  that h e took  a  b ill o f  sale from  the 8th defendant. I n  v iew  

•of the fa c t  that h e gave consideration  I  am  o f  opin ion  that although the 
transactions being  m ade for  the m ost part b y  persons w ho w ere related 
to  each  o th er m a y  g ive rise to  susp icion , fraud has n ot been  established 

•against the p la intiff. In  th is con n ection  it m ust be borne in m ind  that 
the la tter  accord in g  to  th e 2n d  defen dant w as n ot a relation.

1 am  also o f  op in ion  th at even  if fraud had been  established the claim  
•■of the 1st and 2nd defen dan ts w as prescribed. S ince the decision  in

1 3 Leader L. ft. 11
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Dodwell <t Co. v . E . John & Co. T h e  T rusts O rdinance (G ap. 72) h as co m e  
in to  operation . S ection  2  o f  th is O rd inance is  w ord ed  as fo l lo w s :—

“  A ll m atters w ith  re feren ce to  an y  trust, or  w ith  re feren ce  to  any 
ob ligation  in  th e  nature o f  a  tru st arising o r  resu lting  b y  th e  im plication ; 
o r  construction  o f  la w , for  w h ich  n o  sp ecific  p rov ision  is m ade in  this- 
or any  other O rdinance, shall b e  determ in ed  b y  th e  p rin cip les o f  
equ ity  fo r  th e t im e  be in g  in  fo rce  in  th e  H ig h  C ou rt o f  Ju stice  in. 
E n g la n d .”

T h e  1st and 2nd  defen d an ts ba se  th eir  c la im  on  th e grou nd  th a t the bills, 
o f  sale be ing  in du ced  b y  frau d  an ob liga tion  in  th e nature o f  a  trust w as 
crea ted  arising b y  im p lica tion  or con stru ction  o f  law  and th e  person  who- 
has obta in ed  th e p roperty  o r  p erson s c la im in g  from  h im  as vo lun teers m u st 
hpld it  on  trust fo r  th e person  defrau ded . S ection  111 o f  th e  T rusts 
O rdinance deals w ith  th e  la w  o f  p rescrip tion  in  relation  to  tru sts and  it  
exclu d es from  the operation  o f  the P rescrip tion  O rdinance certa in  classes, 
o f  cases. T h is case  d oes n o t c o m e  w ith in  th e  ambit, o f  su b -section  (1) 
n or  in  m y  opin ion  for  th e reason s g iven  b y  Jayaw ardene A .J .  in  h is 
ju d g m en t in Punchi H am ine v. Ukku M enika  1 can  th e p la in tiff b e  sa id  to- 
be  hold ing  th e prop erty  u nder a con stru ctiv e  tru st w h ich  b y  th e law  o f  
E n g lan d  is treated  as an express trust. T h e  p la in tiff is th ere fore  en titled  
to  rely  on  th e P rescrip tion  O rdinance. T h e  1st d efen d an t w as a d e ­
fen dan t in  th e  action  taken  b y  F . H . P erera  in  th e  D istr ict  C ou rt o f ' 
K alutara on  M a y  5, 1927. O n O ctob er  28, 1929, the c la im  o f  th e  6th  
d efen dan t w as u pheld , B ill  o f  Sale P  5 in  h is fav ou r b y  th e 5th  d efen dan t 
h av ing  been  p rod u ced  in  C ou rt. T h e  1st d efen d an t, therefore , had' 
n otice  o f  P  5 from  O ctob er  28 , 1929. I n  h er  ev id en ce  th e  2n d  defen d an t 
stated  th at there w as seizu re o f  th e  sch oon er an d  th at a fter  su ch  seizure 
she ca m e  to  know  o f  th e  tran sfer P  5 from  th e  1st defen dan t. T h e  cause- 
o f  action  arose w hen  th e frad u len t tran sfer w as m a d e  on  A u gu st 11, 1928. 
T h e  1st and 2nd  defen d an ts h ad  kn ow led ge  o f  th is fraud  on  or about 
O ctober 28, 1929. T h eir  c la im  w as th erefore  barred  in  three years from  
this date— vide Fernando v . Perns 2 an d  M uttiah C hetty v. M ohamood' 
Hadjiar ■\

I t  has also been  con ten d ed  b y  C ou n sel fo r  th e 1st and 2nd  defendants- 
th a t even  if the allegations o f  frau d  on  the part o f  the p la intiff have n ot 
been  estab lished , th e  p la in tiff d id  n o t b e co m e  th e ow n er o f  th e v esse l b y  
v irtue o f  P  2  becau se  th e title  o f  th e  8th  d efen dan t w as derived  from  the 
5th defen d an t w h o  frau d u len tly  an d  in  breach  o f  tru st transferred the- 
sch ooner to  th e 6th  d efen d an t in  1928. T h e  5th  defen d an t be in g  on ly  
a trustee fo r  th e  3rd and 4th  defen d an ts cou ld  n ot transfer th e ben eficia l' 
in terest in the sch ooner „ an d  h en ce  the 6th  defen dan t, 7th  defen dan t, 
8th  d efen d an t and  th e  p la in tiff in  tu rn  h e ld  th e  sch oon er in  trust for  th e  
3rd and 4th  defen d an ts . I n  Dodw ell & Co. v . E . J o h n  & C o *  E n n is  J . 
applied  the equ itab le  p rin cip le  la id  dow n  b y  th e E n g lish  C ourts w ith ou t; 
qualification , a n d  P ere ira  J . said “  T h is  C ou rt has often  p o in ted  o u t th at'

1 28 N . L. R. at p. 97. 
* 33 N . L. R. 1.

* 25 N . L. R. 185. -
* 20 N . L. R. 206.
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o u r  Courts (in  C eylon ) are Courts o f  L a w  and E q u ity , and it w ould  
b e  qu ite in  order to  give here the sam e relie f as g iven  in E ngland in cases 
o f  fraud T h e  ju d gm en t o f  L o rd  H aldan e w hen Dodwell & Co. v. 
E . John & Co. cam e in appeal to  the P rivy  C ou n cil (1918) A . C . 563 show ed 
th a t  the P rivy  C ou ncil upheld  the applicab ility  o f  the equ itable principle 
referred to  in  the ju dgm en t o f P ereira J . bu t h eld  th at the m atter was 
su b je ct  to  the P rescrip tion  O rdinance o f  C eylon . T h e  lim itations on  the 
righ t o f  a beneficiary  to  fo llow  trust property  w ith  w hich  the trustee 
has parted in breach o f  trust is referred to  by  Jam es L .J .  in  Pilcher v. 
Rawlins (1872) 7 C hancery A pp ea ls at pages 268-269 in the follow ing 
passage : —

“  I  propose sim ply  to  apply  m y se lf to  the case o f  a purchaser for 
va lu ab le  consideration , w ithou t n otice , obtain ing, upon  the occasion  o f 
his purchase, and by  m eans o f  his purchase deed, som e legal estate, 
som e legal right, som e legal advantage; and, according to  m y  view  
o f  th e established law  o f  th is Court, such a purihaser’s plea o f a purchase 
fo r  valuable consideration  w ith ou t n otice is an  absolute, unqualified, 
unansw erable defen ce , and an unansw erable plea to  the jurisdiction 
o f  this Court. Such  a purchaser, when he has on ce  put in that plea, 
m ay  b e  in terrogated and tested  to  any exten t as to the valuable 
consideration  w h ich  h e has given  in order to  show  the bona fides or 
mala__fi.des o f  his purchase, and also the presence or the absence o f 
n otice  ; b u t w hen  on ce  h e has gone through that ordeal, and has 
satisfied  the term s o f the p lea o f  purchase for  valuable consideration  
w ith ou t n otice , th en , accord ing  to  m y  judgm en t, this C ourt has no 
jurisd iction  w hatever to do anyth ing m ore than to  le t  h im  depart in 
possession  o f  th a t legal estate, th at legal right, that legal advantage 
w hich  h e  has obta ined , w hatever it m ay  be. In  such  a case a purchaser 
is en titled  to  h old  th at w hich  w ithout breach  o f du ty , he has had 
con v eyed  to  h im .”

In  the present case the 5th defen dant was a trustee o f  the sch ooner and 
in  breach  o f trust transferred it to  the 6th defendant in 1928. The 
plaintiff w ho b y  a series o f  transactions has becom e the recip ient o f  the 
sch ooner w ill b e  boun d by  the trust unless he can  show  (1) that he has 
obtained  the legal title , (2) th at he w as a bona fide purchaser for valuable 
considertion , and (3) th at h e received  no notice  that the transaction  was 
a  breach  o f  trust before  the transfer w as com p lete . In  m y  opin ion  the 
pla intiff has obtained  the legal estate . B y  virtue o f  rule 1 o f  section  19 
o f  th e Sale o f  G ood s O rdinance the property  in the schooner passed to  the 
p la in tiff w hen  the B ill  o f  Sale P  2 w as execu ted . M oreover their is e v i­
dence that the plaintiff took  possession . T h e  plaintiff has therefore 
sa tis fied  (1). (2) has also been  satisfied. W ith  regard to  (3), it is truo
th a t the plaintiff fa iled  to  g ive ev iden ce at the trial. I t  was, how ever, 
h e ld  in  Joseph v. Lyons  1 th at corporal chattels are outside the realm  o f 
con stru ctiv e  n otice . In  his ju d g m en t L in d ley  L .J .  said th at as the p la in ­
t i f f  c la im ed  the goods in order to  su cceed , either he m u st have a legal title, 
o r  if he had on ly  an equ itab le title  he m u st show  that the defendant had

1 IS Q. B. D. 280.
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n o tice  o f  th a t title . T h e  ju d g m en t o f  C otton  L .J .  w as to  the sam e effect  
:s s  w ill be  seen  from  th e  fo llow in g  passage a t page  2 8 6 : —

“  T h en  reliance w as p la ced  u pon  a con tra ct th a t th e a fter-acqu ired  
p rop erty  shou ld  b e lon g  to  th e p la in tiff: it  w as th e rule a t com m on  law  
th a t th e  prop erty  in  fu tu re-a cq u ired  good s sh ou ld  n o t pass, ex cep t , 
p erh a p s, w here there w as a con tra ct th a t th e prop erty  in th em  should  
p a ss : th at rule still rem ains in fo r ce ; an d  it fo llow s th at th e legal 
t it le  rem ains i s  it stood  at la w ; o n ly  an  in terest in equ ity  passed  to  the 
p la in tiff. T h en  the d efen d an t h ad  th e lega l t i t le : he had  n o n otice  o f 
th e  equ itab le  title  ex istin g  in the p la in tiff: a t least n oth ing  has been  
p rov ed  show ing th at h e h ad  n o t ic e : h ere th e d efen dan t w as a p a w n ­
b rok er, and he w as n ot b ou n d  to  search  th e  register o f  b ills o f  sa le : 
h e  w as n ot bound to  inqu ire as to  goods p led ged  w ith  h im  in the course 
o f  h is business. O f cou rse , if he h ad  b een  in form ed  o f  the ex istence  

. o f  th e b ill o f  sale, he w ou ld  h ave  b een  b ou n d  to  search  th e 're g is te r  in  
order to  in form  h im se lf o f  its c o n te n ts ; b u t I  th ink  th at the d octrin e 
as. to  con stru ctive  n otice  h as g on e  too  far, and  I  shall n ot ex ten d  it.

.A ga in  in  Lord Strathcona Steam ship Com pany v. Dominion. Coal Co. 1 
'th e  fo llow in g  d ictu m  from  the ju d g m en t o f  K n igh t B ru ce  L .J .  in  
D e  M att os v . Gibson 2 w as c ited  w ith  ap p rova l a t page 117 in  the ju d g m en t 
o f  L o rd  S h a w : —

“  R eason  and ju stice  seem  to  prescribe th at, a t least as a general 
ru le , w here a m an , b y  g ift o r  pu rch ase, Acquires p rop erty  from  another, 
w ith  know ledge o f  a previous con tra ct , la w fu lly  and fo r  va luable co n ­
sid era tion  m ade b y  h im  w ith  a th ird  person , to  use and em p loy  th e 
p ro p e rty  for  a particu lar pu rp ose  in  a sp ecified  m anner, th e acqu irer 
sh a ll n ot to  th e m ateria l dam age o f  the th ird  person , in op p os ition  to  
th e  con tra ct and in con sisten tly  w ith  it, use and em p loy  the property  
in  a m ann er n ot a llow able  to  "th e  g iver o r  s e lle r .”

d n  th e present case neith er th e  1st and  2nd  d e fen d a n ts  nor the 3rd and 4th  
^defendants have th e lega l title  in  the sch oon er. T h e  1st and  2n d  d e ­
fe n d a n ts  m u st p rove  th at th e pla in tiff w hen  h e  pu rch ased  b y  P  2 had 
n o tice  o f  th e 3rd and 4 th  d e fen d a n ts ’ equ itab le  title . T h is th ey  have 
n o t  d on e  and in  th e c ircu m sta n ces  I  am  o f  op in ion  th at th e plaintiff, 
a s  expressed  b y  J a m es L .J .  in  Pilcher v'. Rawlins, is en titled  to  depart in 
p osse ss io n  o f  th e  legal estate .

F o r  the reasons I  h ave  g iven  the ju d g m en t o f  th e D istr ict  Ju d ge  is 
.•set aside and ju d g m en t m u st be en tered  for th e  p la in tiff as c la im ed  
.together w ith  costs  in th is C ou rt an d  th e C ou rt be low .

JLeunkman  J .— I  agree.

A ppeal allowed.

(1926) A . C. 10S. « 4 Da G. A  J . 276.


