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Present: Wood Renton C.J. and De SBampayo A.J.
PUNCETIHAMY et al. v. PUNCHTHAMY et al.

85—D. C. Kurunegala 4,909,

Kandyan  law—Kandyan marrying a - low-ecountry Sinhalese woman—
Offspring mot Kandyan.

The children of a marringe betweer a XKandysy man and a
low-couniry Sinbhalese woman arc not {o be regarded as Kandyans.

HE plaintiffs- wspondents brought this action agaiust the
defendants-appellants for the recovery of lands marked 1 to

12 in the schedule uttached to the plaint.

According to the plaintiffs the original owner of these lands was
one Dunchirals, a Kandyan, married to one Karonchihamy, a low-
country Sinhalese woman, and bad by her three children, Ungurala,
Menuhamy, and Dingiri Menika.

Punchirala, by deed 1, gifted, in 1882, the first five lands men-
tioned in the schedule to Karonchihamy, Ungurala, and Menuhamy,
and in the same vear, by deed P2, conveyed lands 6, 7, 8, and 9 tc
Dingiri Menikn. In rvespect of the remaining lands Punchiraln died
intestate.

Punchivala died in 1884, Menuhamy died without issue the same
year, Karvonchihamy died about 1880, Dingiri Menika died about
1894, and Ungurala died in 1910.

The plaintiffs, who ave the children of Dingiri Menika, alleged that
Ungurala died withont legitimate issue, and claimed all the above--
mentioned lands by vight of inheritance from their mother Dingiri
Menika and their uncle Ungurala.

The defendants claimed to be the legitimate childven of Ungurala,
and alleged the lands were not the sole property of Punchirala, but
of Punchirala and one Malhamy. They fuvther claimed title to the
lands by right of prescriptive’ possession.

The District Judge held that the defendants did not acquire any
right to the lands throngh Ungurala. The defendants appealed.

Bawa, K.C. (with him A. St. V. Jayewardene, Batuwantudawa,
and 4, L. Wt;ewardem) for defendants, appellants.

Anton Bertram, K.C., A.-G. (with him S, Qbeyeseiere, C.C.), as
amicus curice.

The Supreme Court delivered the following judgment, and sent
the case back for expert evidence:—

October'9, 1914. Woop Rextox CJ.—

In my opinion there eghould be further inquiry in this case in the
District Court  before we are called wupon to decide the important
question of law involved in it, npeamely, whether under y the  Kandyan
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Jaw the issue of a Xandyan man married to a low-country woman i
Kandyan. The learned District. Judge has stated that the decicion .of
this Court in Mudiyonse o. Appuhamy!' is in conflit with the view
expressed by ‘‘omr Courts in innmmerable decisions.” T am not mmyself
aware of any such decisions, and I take it that the District Jodge is
referring to decisions of the District Court, beating directly or indirectly
on the subject, which bave not come up in appeal. I hope that when
the case comes back to us we shall be furnished with full particulars of
thess decisions. )

T would set aside the decrce under appeal and send the -case back to
the District Coart, in order that expert evidlence may he adduced on
the following poinis:— _ i

(1) What 'is the position, according to KEandyan custom, of the
children of a low-conntry Sinhalese woman married to s Xandyan rman?

(2) What is the position, according to Kandyan castom, of #he
children, of 3 Kandysn woman married (@) in binma and (b) in dige to a
low-country Sinhalese man?

After this evidence has been recorded the Jearned District Judge will
adjudicatc upon the case afresh.

PrreEma J.—I agree.
Da Sameave AJ.—I agree.

At the second frial the District Judge (G. W. Woodhouse, Exg.)
delivered the following judgment:—

The dJdecrce in this case was set aside by the Supreme Court in appeal,
and tbe cas¢c sent back in order that expert cvidence might be adduced
on the points stated in the judgment. ‘This Court was directed then
to adjudicate upem the case afresh, Three witnesses were ezlled, all
of whom are acknowledged to be persons thoroughly conversant with
the laws and the customs and manuners of the Kandyan Sinhalese.
Mr. Modder has practised for thirty-one ycars i’ thess Courts, and is
the author of the standard work on XKandyvan law. His evidemee is to
the effect that ** persons born of a Kandyan father and a low-country
Sinhalese mother were treated as persons coming vueder the Kandyan
law. ” As apparcnily that view of the law was never qnestioned,
of course there would he mno direct decisicrz on the point; but as the
witnesses sare oagreed that such warriages ure of common  occurrener,

chiefly between families fiving on the border between the Eandyan

districts and the maritime provinces, it is disappointing that no concrete
ingtanices have been shown where the Couris bave decided cases, or
dealt with estates, of deccased persons on that feoting.

With reference to the other questions put by the Supreme Couri.
Mr. Modder states that the children of 3 Kandyan women married ir
binne "to a low-couniry Sinhslese man would, in respect of their mother's
property come under the XKendyan Jlaw, and iu respect of their father's
properiy- come under tite Roman-Duich law, :

If the marrisge bo diga the woman forfeits her paternal inheritance.
50 that the children will inkerit only the father’s property, asnd that will
bc in terms of the Roman-Dutch law. The Hon, Mr. T. B. L. Moone-
male. BLL.C.. was the next witness called. He is himself =z Xandyan

1 (1918) 16 N. L. 2. 117.
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.1915. gentloman and the representative of the Kondyans in the Legislative
Council. He haos not only practised as a proctor of these Courts for the
Puudnlwmy Iast twentyfive years,” but has also collated evidence on the point in
mehﬂamy issue from leading experts on -Kandyan law, and from the leading
members of the community, with & view of introducing fresh Ilegislation
~on the subject, by resmson of the decision in Mudiyanse v. Appuhamy.!
He says that ‘* it hes always been accepted that in the case of a Kandyan
man marrying 8 low-country woman the wife takes the satatus of the
husband. Their children would take the status of the father, that is
to say, come under the Kandyan law.” Mr. Moonemalle decides the
further question on a congideration of domicile; that is to eay, the
children of a Kandyan father by a low-country mother living in the
Kandyan provinces would be Ksndyans, snd come under the Kandyan
law, no matter whether the marriage was binna or dige. He refused

to discuss their position if the parents left the Kandyan provinces and
permanently lived elsewhere.
The next and last witness called was Mr. Palipane, a -Kandysn

gentleman who is married to a low-country Simhalese lady, and who has
for forty-three years been o Ratemahatmaya in a Kandyan  district
bordering on the low-country. He agrees with Mr. Modder in his
statement of the Kandyan custom on the question propozed by my
Lords. Mr. Palipane states that he is aware of no case where the
children of a low-conntry Sinhalese woman _mosrried to a Kandyan man
were treated as low-country Sinhalese, that is. as coming under the
Roman-Dutch law. o

On the side of the plaintifis, on the other hand, we have neither
expert evidence to contradict what has been stated by these three
gentlemen, nor decisions of cases on the footing that persons smch as we
are considering come under the Roman-Dutch law,

In my opinion there was mno established rule according to Kandyan
custom defining the status of the~ children of Kandyan fathers by
low-country mothers. Their status has been nebulous, if ~ I may use
the word, just as many questions of law are nebulous until acted upon
and crystallized by the Legislature or by the calm and Qeliberate
decision of the Courts. To take gqn instance: TUntil the Ordinance
No. 14 of 1909 it was thought that s marriage between two Kandyans
under the general Jaw was not valid. Again: until Corea o. Appuhamy 2

it *was thought that cé-owners in possession for ten years could prescribe
against others not in possession,

In England it was not till 1848 (see Tulk . Mozhuy?) that persons

were aware that negative covenants are binding on cach person who
acquircs the land. unless he is a purchaser for value of the legal estate
without mnotice o¢f the covepants; it was fifty-eight years later that
persons became aware that the purchaser was bound, even if he has
only constructive notice .of the covenants (Nisbet and Polts Contract,
ch. I., 386). '

Hitherto the C6urts. if they bhad anything to do with the question
were satisied to take persous who called themsclves Kandysns as
Kandyans. That is clearly what the witnesses meant by saying that
chiliren of Kandyan fathers and low-country mothers were °* treated
as Kandyans. '

P (1913) 16 N. L. k. 117. E 1911 I5 N. L. k. 65. t 2 Ph. 174.
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Now the matter has tome up for decision, I think $he decision of the 191K,
Supreme Court which is assailed is & very practical ome. It would lead —_—
to endless cumplications if we treated persons us Kandyans under Punchihamy

Kandyan law for some purposes at certain times and in certain places,
and as low-country Sinhalese onder the Roman-Dutch law for other Pum:hihamy

purposes and at other times and in other places. ‘

I see no reason to alter the decision I had arrived at in iy former
judgment. I bold, therefore, that defendants acquired no share of
the lands in claim through Ungurala, I reserve the question as to
defendants’ right by purchase. The defendants will pay plaintiffs’
costs_ on this issue. )

Judgment accordingly; further hearing on June 22, 1015,

The defendants again appealed.

G. Koch, for the defendants, appellants.—The expert evidence called
at the second trial unanimously supports the appellants’ contention
that the issue of a Kandyan man married to a low-country Sinhalese
woman have always been treated as Kandyans. The experts
differ only on points which are not material to the decision of this
case. The decision in Mudiyanse v. Appuhamy' is not supported
by custom.

As the murriage of Unguralu was not registered, his children are
illegitimate, and would be entitled to their father’s acquired property.

If the case is to be decided on the footing that it is governed by
Roman-Dutch law, there is ample proof of a marriage between
Ungurala and Unguhamy. Proof of habit and repute is very strong.
The entry in the birth register of one of Ungurala’s children that
_the parents were not married only means that their marriage was
not registered. ' . .

Counsel cited 1 Leem. 76; 15 N. I.. B. 501;. 4 N. L. R, 8;
2 N. L. R. 322, 352. - -

No appearance for respondents.
Cur. adv. vult.

July 23, 1915. Woop Rexton C.J.—

This is an action for the recovery of certain lands. According to
the plaintifis, the property originally belonged to Punchirala, a
Kandyan, who was married to Karonchihamy, a low-country
Sinhalese. Their children were Ungurala, Menuhamy, and Dingiri
Menika. The plaintiffs are the childrén of Dingiri Menika and the
nieces of Ungurala, and claim all the lands in suit by inheritance
from them. The plaintiffs admitted that Ungurala had lived with
a woman Unguhimy, gnd that the defendants are the children of
that union, but denied that Ungurala and Unguhamy were married.
The defendants, on the other hand, assert that such- a marriage
took place. and that they are the legitimate issue of the union.
They further alfeged that the lands were not the property of

b (1918) 16 N. L. R; 117.



Wwis,

‘Woun

Repyrox 0.

Pumhwham,;

Puncinhamy

( 208 )

Punchirala alone, but belonged to Puuchirala and one Malbamy, who
has left a son Hetuhamy; but the learned District Judge held against
the defendants on this peint, and nothing further has been said abous
it ot any subsequent stages in the procecdings. The vitally impor-
tant issue is whether the defendents are the legitimmate children of
Ungurs!s and Unguhamy, and thai issue depends on whether the
offspring of a union between a Kandyan and low-couniry Sinhalese
are to be regarded es Kandyans. This question came before
Pereira J. and myself in the case of Mudiyanse v. Anpuhemy,® and

- we unswered it in the negative. The learred District Judge in the

present case followed that decision, but stated that previous to
Mudiyanse v. Appuhamy® *‘ it was accepted law that the issues of a
Kardyan men married to a low-country Sinhalese womean were
Xandyans ............ , and that is how our Courts viewed the matter
in innumerable decisions.”” The learned District Judge further beld
upon the evidence that the status of Ungurala and Unguhamy
depended upon the Roman-Dutch law. He further held wpon u
sonsideration of the evidence that they had not been married in
{net, and that as the defendants were, therefore, iliegitimate, the
Rewnnn-Duteh Iaw, to which they were subject, gave them no intarest
in the father’s property. The defendants appealed, and the case
came on for urgument before my brothers Pereira and De Sarmpayo
and myself on Ootober 8, 1014, Tt was strongly pressed upon us

Ay sounsel for the defendants, with whom the Attorney-General -

associated himself as emicus curie, that the decision of this Court
in Mudiyange v. Appulamy? was contrary to the Kandyan law,
and in view of that contention, and also of tbe statement by the
learned District Judge that there were ‘‘ innumerable decisions
on the point, we thought it right to direct that the record should be
sent back to the District Court for further inquiry and adjudication

on the following questions:—

(1) What is the position,  according 1o Ksadyan custom, of the
¢hildren of & low-couniry Sisbhalese woman married to a2 Zandyen
man?

€2) What i3 the position, according to Kandyan custom, of the

children of 8 Xabndyan woman married (8) in binng, and (B in diga,
io 8 low-couniry Sinbelezse man?

This further inquiry and sdjudication have now taken place. The
defendants called Mr. Frank Modder, author of the well-known and
most useful treatise on Kandyan iaw; the Hon. Mr. Moonemalle,
who has been e proctor of the Supreme Court, practising in Kuru-
negale, for twenty-five years, and has represented the Kandysn
community in the Legiglative Couneil for eight yeass; aud Mr.
Palipane, Ratemahatmays of a Kandyan distriet for forty-three
yeers. No.counter evidence was adduced on behalf 'of the plaintifis.

}{1618) 36 N. L. &. 117,
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Jhe learned District Judgt, while aceebting, as § need scarcely say 1915
wa also are prepared to acce 3, the testimony of these expert witnesses  wyoon
us entirely trustworthy so fir #g it goes. onme to the conclusion that Y.exzom ..
there was oo etzblished ruls pecording to Kandyaun custom definirg PundTihlmy
the statos of e ehildren of Kswedyan Jathers by low-country e
mothers. 1Rk 7 he add-d, U that the decision of the Rupreme Punchihamy
‘et which i< as—wuded is o ery pructival one. It would lead to

enolsss complicativs if we trea  persons as Kondysns under Kandyan

jaw for somu purposes at cerb v thoes and in certsin places, and

as  pw-couptrs <inhalese nndor the Romon-Duteh law for other

purdoses wt seher timos and in other places.”” - He, therefore,

affis med bis previous jodgment in the plaintiffs’ favour. and the
defeadants again appes.ed.

The evii nee of Mr. Modder, Mr. Moonemalle, and Mr. Palipane
shows thai" they bave regarded the issue of marriages between
Kendyon und low-couniry Sinhalese as subject to the Kandyan law.
The two former gentleren say that they have drawn pleadings and
conducted cases on that assumplion. But in spite of the statement
in_the previdus judgment of the District Court that there were
* inpnwnerable decisions ’ to that effect, and of the fact that the case
was sent buek in order that evidence of these might be given, not
a single coverste vese has been cited showing that the question had
vver been divesily raised in the Kandyan provinces, and that the
opivior: of the expert witnesses in regard to it bhad received the
sanction of & eourt of law. DBul bhers is a further diffieulty. If we
are to declare ihe law on this malter we must declare it as u whole.
We must Le in o positien tc lay down principies which wil] govern
not only masrizges bevween Kandyan meo and low-country Sinhalese
women, bus also wmarrieges between Kandyan women aend Ilow-
country Sinbalese men. It woeg for this purpose that the second of
the kwo questions sbove wmeontioned was embodied in the reference
of the present cuge to the District Court for further inquiry and
adjudicaticn. But st this stage in the proceedings, unanimity
between the experie somes o an end. 'The evidence of Mr. Modder
is to the jellowing sifest:—

Childres of »  Kendyan womsr married s binee to s  low-cooniry
Sinhalese wonld come under the [Kandyer law in  respect of the
swother’s property, becavse the hosband takes uwp his residence. in  his
wife's bouse. und the policy of ths Xoendyan law is to comserve the pro-
perty in the femily of the origine! owner. T the merriage b2 in dige,
the woman forfelts ber paternnl inheritance, in the seme wuyy as if ehe
married 8 Ksndvan in diga. .

According to Mz, Macnemnalle, a XKandyon woman ‘married in dige
to 2 low-sountry wan in the EKandysn provinces would retain her
cwn customary law. The witness declined to express any opinion
on the further point as to whet her status would be if she lsft the
Kandyer provinees. According to Mr. Palipane, i# a Xandyan
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woman _matries a low-count-i'y man in binna, the children would take
the status of their father.

1t is obvious from these citations that, as the District Judge has
observed, the whole question is in & pebulous state. It was pointed
out by Pereira J. in Mudiyanae v. Appuhamy * that it has been held
by this Court (see Manikkan v. Peter *) that low-country Sinhalese
are not s different race or nationality from Kandyens, and that there
is neither any general rule of law which requires us to hold, ‘nor
any authority that would justify us in holding, that the children
of mairiages between Kandyan men and low-country Sinhalese
wornen are to be regarded as Kaudyans. If the law is to be declared
in .that sense, the task must be accomplished by the Legislature,
after taking full accouunt of the different classes of cases for which
it will have to provide.

On the question whether or not Ungurala and Unguhamy were

“legally maivied, I agree with what has been said by my brother

De Sampayo, and concur with the order he has proposed.

De Savpavo AJ.—

"The principal question in this case is as to who are the heirs of
one Ungurala and are entitled to his property. The defendants are
the children of Ungurala by a woman named Unguhamy, but the
plaintiffs, who are Ungurala’s nieces, deny the defendants’ right,
and allege that Ungurala and Unguhamy were not legally married,.
and - that therefore the defendants are not entitled to succeed to
Ungurala's property. The defendants rest their claim on two
grounds: (1) that Ungurala was a Kandyan, and that even if they
arée his illegitimate children they are his rightful heirs under Kandyan

law; and (2) that if Ungurala was not a Kandyan, he was legally

married to Unguhamy under the genéral law. The first of these
points has been the subject “of much contention. Ungurala was
the offspring of a marriage between Punchirala, a Kandyan, and
Karonchihamy, a low-country Sinhalese woman, and if the decision
in Mudiyanse v. Appuhamy’® governed, Ungurala could mnot be
regarded as a Kandyan. But, under the circumstances mentioned
by my Lord the Chief Justice, this Court sent the case back for
evidence as to Kandyan law and custom in regard to the status of
the children of such mixed marriages. I agree that the evidence
called at the further trial is not such as enables us to find any sure
principle by which Mudiyanse v. Appuhamy * can be held o have been
wrongly decided, and that, so far as this case is concerned, we should
follow that decision, and hold that Ungurala was not a Kandyan,
and that consequently the defendants are mot Kandyans either, and
cannot therefore appeal to the Kandyan law of inheritance in support
of their claim to succeed as heirs of Ungurala. This brings us to
the second question sbove mentioned, viz., whether Ungurala was

1(1913) 16 N. L. R. 117. 2(1899) 4 N. L. R. 243.
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lawfully married to Ungukamy. There was no registration of any 1918
marriage, but if he was not a Kandyan, his marrisge does not pg gaxpavo
depend for its validity on registration, and may be otherwise proved.  AJ.
The evidence in the case leaves no doubt in my mind that Ungurala pupchiramy
and Unguhamy were married according to custom, and that they pm?{.vmy
cohabited together as husband and wife, and were reputad as such.

The learned District Judge himself was satisfied with that evidence
generally, and would have probably given effect to it but for two

facts whioch in his opinion upset the presumption of a valid marriage.

It appears that some eight yesrs after Ungurala and Unguhamy

had gone through the customary ceremony and had begun fo live
together as husband and wife, Ungurala gave & notice of marriage

under the Kandyan Marriage Ordinance, but did not proceed further.

The District Judge regards the circumstances as evidence that the
parties themselves had not regarded their association as a marriage.
Unguhamy in her evidence says that the failure to proceed further

was due to Ungurala having fallen ill, and the matter being there-

after lost sight of. Whether that be true or not, the District Judge

has failed to take into account the important fact that the notice

of marriuge was given in obedience to a general order of the Govern-

ment Agent that persons whose marriages had not been registered
should regularize them by registration. This order, doubtiess, was
intended to be addressed to Kandyan people only. A notice of
marriage given in such circumstances cannot and ought not to

be rcyarded as affecting a marriage which is otherwise good (see

D. C. Kandy, No. 16,724, reported in 1 Leembruggen 76). It may

be added that Ungurala continued to live with Unguhamy on the
original footing until his death many years after. The other fact

which influenced the District Judge is that in the vegister of birth of

one of Ungurala’s children the parents sre stated to have been

‘ unmarried.”” But it is clear from the evidence of the registrar,

who was called as a witness, that in the Kandyan districts a child

of parents whose marriage has not been registered is irvariably.
described as born of unmarried parents. In my opinion the birth
register in this instance has very little bearing on the question of

the marriage between Ungurala and Unguhamy. On the evidence

I hold that the presumption of a valid marriage under the general

law has not been displaced. The effect of this finding is that the
defendants as legitimate children of Ungurala are entitled to his.
property, and not the plaintiffs. This disposes of. the main issue

in the case; but there were certain other issues as to what was the
property of Ungurala. In view of his findings on the main issue the
District Judge has left undetermined those other issues, and I

think the case should go back for the final determination of the
remaining questions. I may add that the parties would do well

to save further expenses by coming to an agreement on those
questions. :




(8029

4915, For the above reasons T think the appeal should be allowed, and
Dr Sameavo the case should ‘go- back for furtlier proceedings. The defendanis
AJ.  ghould have the costs of this uppeal and also the costs of the first
Punch;h;nﬂy trial, but they should pay to the plaintiffs the costs of the proceedings
had when the case was remitted by this Court. All other costs in

P “"”‘""‘”‘y the Court belo“ should be ip the discretion of the District Judge.

Case sent btack.

_____ T



