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1971 Present: Samerawickrame, J., and Wijayatilake, J.

T H E IV A N A IP IL L A I ( w /o  IC. Nalliah), A p p o lla n t, and K . N A L L IA H  
a n d  o th e rs , R e sp o n d e n ts

S. C. 260/08 {Inly.)— D . C. Colombo, 10408 /M B

Mortgage action— Intervention sought by person interested— Inapplicability o f  s. 10 of 
Mortgage Act- to him— D u y  of Court then to consider whether s. IS o f Civil 
Procedure Code or any other principle of law is applicable.

W ' h c r o  t h e  p r o v i s i o n s  o f  s e c t i o n  1 G  o f  t h o  M o r f g n g o  A c t  o r o  n o t  n p p l i c n b l o  
t o  a  p e r s o n  w h o  s e e k s  t o  i n t e r v e n e  i n  a  m o r t g f t g o  a c t i o n  o s  f t  p a r t y  h a v i n g  n n  
i n t e r e s t  i n  i t ,  t h e  C o u r t  m u s t  c o n s i d e r  w h e t h e r  h o  i s  e n t i t l e d  t o  i n t e r v e n e  a n d  
b e  a d d e d  n s  a  p a r t y  o n  t h e  b a s i s  o f  s e c t i o n  I S  o f  t h e  C i v i l  P r o c e d u r e  C o d e  o r  
o n  a n y  o t h e r  g r o u n d  o r  p r i n c i p l e  o f  l a w .

jl J L P P E A L  fron t a n  o r d e r  o f  th o  D is tr ic t  C ou rt, C o lo m b o .

L . JD. Guritswamy, f o r  th e  in te rv o n ie n t-a p p clla n t .

A . Siiagurunathan, f o r  th e  1 s t a n d  4 th  c lo fen d a n ts-resp on d en ts .

M a rch  15, 1971. Samerawickrame, J .—

T h o  ap p o lla n t w h o  s o u g h t  t o  in terven e  o n  th is  m o r tg a g e  a c t io n  is  th o  
w ife  o f  th o  1st p la in t if f  a n d  is l iv in g  in sep aration  fro m  h im . £ h o  a lle g e d  
th a t  sh e  has fro m  th o  y e a r  1943  t e e n  in o c cu p a t io n  o f  th o  la n d  in  q u e s t io n  
t o  th e  ex c lu s ion  o f  e\ c r y b o d y  e lse  a n d  th a t  she h a d  p u t  u p  b u ild in g s  a n d  
h a d  p a id  th o ra le s  in  r e s p e c t  o f  1h e h ou so  s ta n d in g  o n  th e  la n d . S h e  
fu rth e r  av erred  th a t  th e  m o n e y  w as p r o v id o d  b y  h er  fo r  th o  p u r c h a s e  o f  
th e  la n d  a n d  it  w as in te n d e d  th a t  i t  sh ou ld  be b o u g h t  in  h e r  n a m e . T h o  
d e e d  h a d  h ow ev er  been  e x e c u te d  in  Ih o  n am e o f  th o  1s t  p la in t if f .  S h o  
a sserted  th a t  th e  su b se q u e n t tra n sa ct io n s  in  resp ect o f  th o  la n d  b e tw e e n  
th e  1st p la in tiff  a n d  th e  d e fe n d a n t-s o c ie ty  w ere m a d e  in  co llu s io n  a n d  
d id  n o t  th ere fore  a f fo c t  h er  r igh ts . Sho a lso c la im ed  t h a t  b y  re a so n  
o f  th e  law  o f  T h csa w a la m a i to  w h ich  th e parties a re  s u b je c t  s h e  w a s 
e n tit le d  to  th o  la n d  as  h e r  sep a ra te  p ro p e rty . I t  is  h e r  p o s it io n  
th a t  th e  p la in tiffs  a n d  th e  d e fe n d a n t -s o c ic 'y  w ere a c t in g  in  c o llu s io n  
t o  d e fe a t  her r igh ts  a n d  th a t  a m ortg a g e  docree  in th is  a c l io n  a n d  a  sa le 
u p o n  it  w o u ld  g ra v e ly  p r e ju d it o  h er  a n d  m a y  w ell p u t  a n  e n d  t o  h er 
r ig h ts . T h e  learn ed  D is t r ic t  J u d g e  d e a lt  w ith  th o a p p lic a t io n  o n ly  on  
th e  basis o f  S oction  1G o f  th o  M o rtg a g e  A c t .  I t  a p p e a rs  t o  u s  h o w e v e r , 
th a t  S ection  18 o f  th e  C iv il P r o ce d u r e  C od o  w o u ld  a lso  b e  a p p lic a b le  a n d  
th a t  th o  learn ed  D is t r ic t  J u d g e  sh ou ld  h a v e  con s id ered  w h e th e r  o n  th o  
basis  o f  S ection  18 o f  th o  C iv il P ro ce d u re  C od e  o r  on  a n y  o t h e r  g ro u n d  
o r  p r in c ip le  o f  la w , th o  a p p e lla n t  is  en tit led  to  in terv en e  in  th is  a c t io n .



3 OS Wimalatcathie t>. Opanciyake

W e  a c c o rd in g ly  se t  a s id e  th o  o r d e r  d ism issin g  th e  a p p lic a t io n  o f  th e  
a p p e lla n t a n d  send th o  caso  b a ck  w ith  a d ire c t io n  to  th o  D is t r ic t  J u d g e  to  
co n s id e r  w h eth er  th e  a p p e lla n t  is e n t it le d  to  in terv en e  a n d  b e  a d d e d  as 
a  p a r ty  to  th is  a c t io n  o n  th o  basis o f  S e c tio n  IS  o f  th e  C iv il P r o c e d u r e  
C o d e  o r  o n  a n y  o th e r  g ro u n d  o r  p r in c ip le  o f  law . W o  a lso  so t  a s id e  th e  
o r d e r  fo r  costs  m a d e  b y  th e  lea rn ed  D is t r ic t  J u d g e . W e  m a k o  n o  o r d e r  
as  to  costs  o f  a p p ea l.

W ijayatilake, J .— I  agree.

Case sent back for further proceedings.


