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Mortgage action—Inter ention sought by person tntercsted—Inapplicabilily of s. 15 of
Mortgnge Act to him—-Du y of Court then to consider whether 8. 18 of Creil

Procedure Code or any other principle of law ts applicable.

Whero the provisions of scction 16 of tho Mortgage Act are not applicable
to n person who seeks to intervene in a mortgago action as a party having an
interest in it, the Court must consider whether he is entitled to intervene and
be added as a party on the basis of section 18 of the Civil Proceduré Code or

on any other ground or principle of law.

APPEAL from an order of the Distriet Court, Colombo.

L. D. Guruswamy, for the intervenient-appellant.

A. Swagurunathan, for the 1st and 4th doeZendants-respondents.

March 15, 1971. SAMERAWICKRAME, J.—

The appellant who sought {o intervenc on this mortgage action is the
wife of tho 1st plaintiff and is living in separation from him.- £he alleged
that she has from the year 1943 Leen in occupation of the Iand in question
to the exclusion of exerybody else and that she had put up buildings and
had paid tho rales in respect of the houso sfanding on the land. She
further averred that the money was provided by her for the purchase of
the land and it was intended that it should Le Lought in her name. The
deéd had however Leen exccuted in tho name of tho 1st plaintiff. Sho
asserted that the subsequent transactious in respeet of tho land between
the 1st plaintiff and the defendant-soricty were made in collusion and
did not thercfore affoct her rights. She also claimed that by reason
of the law of Thesawalamai to which the parties are subject she was
~entiticd to the land as her separale proyerty. It is her jposition

that the plaintifis and the defendant-socie'y were acting in collusion
to defeat her rights and that a mortgage decree in this aciion and a sale
upon it would gravely prejudice her and may well put an end to her
rights. The learned District Judge dealt with the application only on
the basis of Section 16 of the Mortgage Act. It appears to us howerver,
that Section 18 of the Civil Procedure Code would also be applicable and
{hat tho learned District Judge should have considered whether on tho
basis of Section 18 of the Civil Procedure Code or on any other ground
or principle of law, the appellant is entitled to intervene in this action.
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We accordingly set aside tho order dismissing the application of the
appcllant and send the caso back with a direction to tho District Judge to
consider whether the appellant is entitled to intervene and be added as
a party to this action on tho basis of Section 18 of the Civil Procedure

Coade or on any other ground or principle of law. We also set aside the
order for costs made by the learned District Judge. We make no order

as to costs of appeal.

WIJAYATILAKE, J.—I agree.

Case sent back for further proceedinga.



