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Nandias Silva v. Unambuca

1968 ‘ Present : Wijayatilake, J.

National Flousing—Right of tenant to suc sub-teiant—>IProcedure—National Housing

G. P. NANDIAS SILVA, Appellant, and T. P. UNAMBUWA,
S Respondent

8. C. 3]67—C. R. Colombo, §3415 (R. F.)

Act, Part V—Inapplicability of Rent Restriciion Act. -

Plaintiff was a tenant of cortain premises of tho National Housing Dgpartment
under an agreement which provided that he should not let or sub-let any part
The defendant occapied a distinet portion of the house as a

of tho premises.
Plaintift stated in his evidenco that

sub-tenant on a monthly rontal of Ras, 99,
ho obtained the necessary permission from the Comnuissiotier of National
Housing.

Ield, that the plaintiff was entitled to sue tho defendant for cjectment from
tho annoxe on the bhasis of a monthiy tenaney.. In such a case neither the
Rent "Restriction Act nor the spueial proeedare preseribeit in Part V of tho

National Housing Act is applicable.

APPEAL from a judgment of the Court of Requests, Colombo.

H.-W. Jayzwardene, Q.C., with H. S. IFeerasooria, for the defondant-

appellant.

Wealter Jayawardena, Q.C. with Lalshman Kadirgamar, for the

- plaintiff-respondent.

Cur. adv. vult.
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November 23, 1968, \WIJAYATILARE, J.—
In this case the plaintiff has sued ihe defendant for cjectment from the

aunexe to premises 623, Nawala Road. Rajagiriyva, on the basis of a

monthly tenancy. The learncd Conmizsioner entered judgment for the

plaintiff as prayed for.

\dmittedly the premises in guestion are owned by the National Housing
Doepartment and the plaintiff is a icnant of this Dcpartment (vide
tenancy agreement DI of 2.12.60). Tt would appear that the plaintiff,
whoe is a President, Labowr Tribimal, was iransferred to Kandy and one
. 8. Perera camo into occupation as his tenant and sometime thereafter
the defendant oceupied a distinet portion of this houso as a sub-tenant on

a monthly rental of Rs. 90.

Learined Counsel for the appellant has vais sed several defences : Firstly,

whether this action is proporly constituicd as adimittedly thoe National
Housing Departmoent is the landleord under the agreement DI Clauso S of
this agreement provides-that the{enant (he present plaintiff) shall not Iet

or sub-let any part of the premises.  The National Housing Act No. 37 of
1954 'has in Part V sct out tho procedure for the recovery of possession of
hauses let out hy the Department.  In fact the defendant in tho present
action was a pariy to an application made under the aforementioned
proceduie by the Commissioner of National Housing in respeet of these

vory premises, and it was held by this Court that the procedure referred
to is not available in a case where the original oceupicr helding under
the Commissioner sub-lets the premises or permits some other person
(not being a dependant) to oceupy ihe premises. Tho Amending Act
No. 36 of 19066 clarifes the position (vide G. 2. N, Silva v. Commissioner

of Naticnal flousing)t. Thereforc in my view the objection to this action

on thiz ground cannet ba sustained.

Secondiy the cuestion has been raised as to whether thoe defendant is a
tenant of the plaintiff.  Couns:l for the appellant submits that on the
evidence of plaintiff himseif it is clear that there is no privity of contract
as botween the plaintiff and the defendant ; the defendant having come
into occupation as a ‘tenant’ of tho plaintiff’s ‘ tenant® P. S. Perera.
Counsel for the reqpondont has drawn my attontion to the original answer
which categorically admits the tenancy averred in the plaint, although
in the amended answer the defendant has sought to deny it. The plain-
tiff has produced a serios of letters PI to P9 for the period 11.3.63 to
10.1.64 showing that the defendant had forwarded the monthly rent in
respect of theso promises to the plaintiff; so that there can be no doubt
whatever that although it was threugh P. S. Perera tho defendant had
come into ocecupation of the premises the defendant had recognised the

plaintiT as tho landlord. In my view this affords adequate proof of tho

privity of contract.

Thirdly, the Counsel for tlio appellant submits that the sub-letting is
void in law in viow of clatiso S of tho agrcemont D1.. Counsel for the
resporident has mot- thns submission by rolying on the prmclple set out by

T 11968Y 70°N:-L. R. 573,
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- Wille in Landlord and Tenant (3rd ed.) at page 18 that a porson may let to

another immovablo property without having any right or title in it or any
authority from the true ownor. Vide de Alwis v. Perera'. No doubt sub-
letting in breach of a prohibition contained in the contract of tenancy
gives a landlord a right to cancol the tenancy. However, in the instant
case, dospito clause 28 of the agrooment which provides for a termination
the Commissioner of National Housing has not availed himself of it to
‘terminate the tenancy. (Vide Wille pp. 114-116 and 176 and the case
of Robert v. Rashkeed?.) I might stato that tho only witness in this caso is
the plaintiff and his evidence is that in view of clauso 8 of the agreement
he got tho necessary permission from the Commissioner of National
Housing. - It is true that he has not called any evidence in support but tho
defondant has not made any attempt to controvert this assertion. I do
not think the submission of the appellant on this ground can be accepted

in theo circumstances.

Fourthly, the Counsel for tho appellant submits that tho premises are
governed by the Rent Rostriction Act and therofore a sub-tenant can
" roly on the statutory protection given to a tenant. Ibrahim Satbo v.
Mansoord. Ho further contends that the principlo set out in the case of
Fonseka v. Wanigasekerat in which Sri Skanda Rajah J. held that the
.Ront Restriction Act does notapply to the premises belonging to the Crown
is of no avail to the plaintiff in the light of the judgment of Gratiaen J.
in the case of Davith Appu v. Attorney-General®. The facts in the case
of Fonseka v. Wanigasekera appear to bo analogous to the facts before
mo and with respect I see no substantial reason to take a different view.
In the earlior case the question was the right of the Crown to eject an
over-holding tenant, and I think it can be distinguished from the instant

case.

- "Learned Counsel for the respondent has submitted that the issue raised
by him as to whether the dofendant is estopped in law from denying the
tenancy under the plaintiff had been wrongly rejected by the learned
" Commissioner. He relies on the cases of Jayawardene v. Jayawardene ®
and Sumanatissa Therunanse v. Pangnananda Therunanse?. Learned
Counsel for tho appellant has drawn my attention to the fact that
ostoppel has not been pleaded and thereforo the loarned Commissioner
was well within his right in rejecting this issue. I am inclined to agree

with him.
. As I have already observed I see no morit in the several points raised
in this Appoal by the appellant. I would accordingly dismiss the appeal

with costs.

Appeal dismissed.
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