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Prescription—Gkods sold—Letter written by debtor to creditor—“ Acknowleigm ent ”—
“ Written promise ”—Prescription Ordinance (Cap. 55), ss. 6, 8, 12.

On March 27, 1954 plaintiff sold to the defendant, on credit, certain goods 
valued a t Bs. 4,300. By letter dated 3rd August 1954 the defendant acknow­
ledged that a sum of Rs. 4,300 was due from him to the plaintiff, and then 
proceeded to sta te : “ We shall definitely pay this bill by the end of this month

Held, that the letter constituted a written promise within the meaning of 
section 6 of the Prescription Ordinance.

PE A L  from  a  judgm ent o f th e D istr ic t Court, Colom bo.

G. Sanganathan, w ith  S. Sharvananda and R. Rajasingham, for p lain tiff- 
appellant.

i
V. J . Martyn, w ith  N. R. M. Dalmoatte, for defendant-respondent.

O ctober 7 , 1960. K . D . db Silva , J .—

On M arch 27; 1954, the p la in tiff’s com pany sold  to  the defendant, on  
cred it, 500 bags o f cem ent valued a t R s. 4 ,3 0 0 /-. T he defendant delayed  
in  m aking paym ent for the goods purchased b y  h im . B y  letter  P3 dated  
3rd A ugust, 1954, he acknow ledged h is lia b ility  to  p ay  th is am ount to  
th e p la in tiff and agreed to  pay it  b y  th e end o f  th a t m onth. T hereafter, 
tw o paym ents aggregating to  R s. 2 ,5 0 0 /- w ere m ade b y  th e defendant. 
The balance due on th is transaction  is R s. 2 ,8 0 0 /-.

T his action  w as in stitu ted  on th e 25th  o f Septem ber, 1957, to  recover 
th is am ount. W hen the case cam e up for tr ia l, th e counsel for th e  
defendant took  up the position th a t th e  cause o f action  w as prescribed. 
The proctor for th e p la in tiff how ever sta ted  th a t he relied  on th e le tter  P3  
referred to  earlier, and he also subm itted  th a t th e cause o f action  w as 
based on th is letter. The only defence se t up a t th e trial w as one o f 
prescription. I t  w as subm itted on b eh a lf o f th e defendant th a t th is  
action  w as to  recover m oney due for goods so ld  and delivered and th a t 
the claim  w as prescribed w ithin one year as it  fe ll w ithin  Section  8 o f th e  
Prescription Ordinance, Cap 55. On th e other hand, it  w as argued on  
b eh alf o f th e p la in tiff th at th is cause o f  action  arose under Section  6 o f  
th e P rescription Ordinance in  v iew  o f th e  le tter  P 3. I t  is  conceded th a t 
the defendant w rote th is letter.
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T he learned D istr ic t Judge, after hearing th e argum ents o f counsel, 
held  th a t th is  letter  P 3 w as a m ere acknow ledgm ent o f th e debt due to  
th e p la in tiff and th a t it  w ould n o t bring th e p la in tiff’s claim  under 
Section  6 o f th e P rescription O rdinance. Therefore, he dism issed the  
p la in tiff’s action  w ith  costs. T he learned D istrict Judge in  com ing to  
th is decision purported to  follow  th e  judgm ent o f D e Sam payo, J ., in  the  
case o f Walker, Sons dk Go. Ltd. v. Kandyah1. In  th a t case D e Sam payo,
J ., sta ted  th a t a certain degree o f form ality w as required in  th e case of 
a  w ritten  contract, and he proceeded to  hold  th a t th e letters exchanged  
betw een th e parties in  th a t case could n ot be construed as a contract.

In  th e  in sta n t case, how ever, it  is  n o t suggested th a t th e letter  P3  
con stitu ted  a contract. I t  w as relied  on by th e p la in tiff to  establish  th a t 
there w as a w ritten  prom ise m ade b y  th e defendant to  pay th is am ount 
to  th e  p la in tiff. A t th e com m encem ent o f th e letter th e defendant 
acknow ledges th a t a sum  o f R s. 4 ,300/- is  due from  him  to  th e p laintiff, 
and he then  proceeds to  sta te  : “ W e sh all defin itely p ay th is b ill by the 
end o f th is m onth ” . Mr. M artyn w ho appeared for th e respondent at 
th e hearing o f th is appeal argued th a t th is letter am ounted m erely to  an  
acknow ledgm ent contem plated b y  Section 12 o f th e Prescription Ordi­
nance. I f  th a t v iew  is  correct th en  th e p la in tiff’s claim  is clearly pres­
cribed. In  m y v iew  Section  12 contem plates m erely an acknow ledgm ent 
o f th e debt. In  th e letter P 3 there is  n ot only an acknow ledgm ent th at 
the am ount is  due but also a clear prom ise to  pay th is am ount w ithin  
a  m onth. I  w ould, therefore, construe th is letter as a w ritten  prom ise 
to  pay th e a m o u n t: accordingly, Section  6 and n ot Section 8 o f the  
P rescription O rdinance applies to  th e facts o f th is case. I f  Section 6 
applies it  is  n o t denied th at th e p la in tiff is en titled  to  succeed.

I  w ould se t aside th e judgm ent appealed again st, and enter judgm ent 
for p la in tiff as prayed for w ith  costs. The p laintiff-appellant is  en titled  
to  costs in  th is appeal.

Sansont, J .—I  agree.

Appeal allotoed.

1 (.1919) 21 N . L. R. 317.


