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M o n e y  len d er— B u sin ess  o f  m o n e y  len d in g— S y ste m a tic  and c o n tin u o u s—  
Failure to  k e e p  b o o k s — M o n e y  L en d in g  O rd in a n ce, N o . 2 o f  1918, s. S.

W here a person  supplem ented his incom e by  m oney lending, w h ich  
w as p roved  to be system atic and continuous,—

H eld, that he w as carry in g  on  the business o f  m oney lending.

W here the fa ilu re  o f  a m on ey lender to keep books o f  account was an 
act o f  deliberate  om ission,—

H eld , that such fa ilu re  cannot be  said to be due to  inadvertence 
w ith in  the m eaning o f  the proviso  to section  8 (2 ) o f  the M oney L ending 
Ordinance.

*

T HIS was an action to recover money due on a promissory note- 
Plaintiff, who was a man o f means, supplemented his income 

by investing in loans. The question was whether plaintiff was carrying 
on business as a money lender within the meaning of section 8 o f Ordi­
nance No. 2 o f 1918, and, if so, whether the note was unenforceable in 
view  of his failure to keep books of account. The learned Commissioner 
of Requests held that the plaintiff was not a money lender within the 
meaning of the Money .Lending Ordinance.

L. A. Rajapakse (with him S. Alles and J. R. J aye war d en e), for 
defendant-appellant.—Whether plaintiff is a money lender or not is 
a question o f fact. Evidence clearly shows plaintiff has lent money on 
about twenty occasions within 2 years. Therefore a certain degree o f  
system and continuity can be seen in the transactions. They are not 
isolated transaction. (Fagot v. F ine'.) Once this onus is discharged by 
defendant, then plaintiff is a money lender, and action is unenforceable 
unless he comes under section 8 (2 ) (a) and (b) of Ordinance No. 2 o f 1918. 
Onus is then on plaintiff. He must prove both (a) and (b ). These are 
not alternative provisos. (218—D. C. Colombo, 29,912; 18.12.129). 
See also Ramen Chetty v. Renganathan Pillai \ The w ord “  inadvertence ”  
was interpreted in those cases. Plaintiff’s statement that he was ignorant 
o f the law and did not keep books is so excuse; that is not inadvertence.

Nadarajdh (with him E. B. W ikrem anayake), for  plaintiff-respondent.— 
M oney Lending Ordinance is aimed primarily at money lenders 
like Afghans and Chetties. Whether any other person is a money lender 
is a question o f fact. Plaintiff, a Sinhalese landed proprietor, supple­
mented his income by occasional loans on mortgage bonds and promissory 
notes. His chief Occupation is not money lending (N ewton v. P y k e ").

-1 (1908) 25 Times^ Law Report's 12. see extract 
in 35 Empire Digest, p. 202, s. 282.

'  105 Law Times 583. 
2 28 N . L .  .R. 339.



314 M A C D O N E L L ,  C .J .— Dexoasurendra v. D e  S ilva .

Plaintiff in  any case can come under provisos in section 8 . Re proviso 
(a) plaintiff was not aware of the law and did not keep book s; that fa 

inadvertence.

Rajapakse, in reply, cited Edgelow v. MacElwee \

March 8 , 1933. M a c d o n e l l  C.J.—

This case was before the Court on a previous occasion but was sent 
back to the learned Commissioner to ask him to take certain additional 
evidence so that it might be decided whether the plaintiff was or was 
not carrying on the business o f a money lender at the time of bringing 
this action.

A t the first hearing before the learned Commissioner he was satisfied 
on  the facts that the amount claimed by the plaintiff was really owing 
b y  the defendant. That is a finding on fact from  evidence before Him 
upon which I do not propose to comment, because I think the case can 
be decided independently of that finding of fact.

The point taken both at the trial, since it is specially mentioned in 
the issues, and also in this appeal, is that the plaintiff carries on the 
business of a money lender within section 8 of Ordinance No. 2 of 1918, 
but that he has not kept a regular account of his loans entered up in a 
"book such as that section requires. If the plaintiff is carrying on the 
business of. a money lender and has not kept a proper book as required 
by the section, then under that section he cannot recover unless he 
can bring himself within the proviso to that section. The case was 
sent back to obtain evidence on these points.

W e now have the evidence of the plaintiff taken in accordance with 
th&t direction and it shows that since the beginning of 1929—this case 
w as instituted on September 1, 1933— he has himself instituted twenty- 
tw o money cases in the local Courts. He admits himself that he has 
lent money to teachers, clerks, pensioners, proctors, and others. I do 
not take into account the case which was sought to be put in evidence 
(C. R., 11,923), because I am doubtful how far it can be used against the 
plaintiff. If it was sought to use it against the plaintiff, specific portions 
o f the evidence in that case ought to have been put to him and he ought 
to have been asked to deny or admit the same. But taking his own 
evidence and the number of promissory note cases that he instituted in 
the 2£ years between the beginning o f 1929 and. September, 1931, I think 
one is justified in saying that there is evidence of system and continuity 
which seems to be the test, or at any rate a test, whether a particular 
business is being carried on or not.

I must respectfully disagree with what the learned Commissioner 
says that because the plaintiff is one of those well-to-do men who 
supplement their income by investing in loans, therefore he caimot be 
a money lender. I doubt the logical cogency o f such a position Since 
:it is clearly quite possible for  a man to be well-to-do in other respects> 
any yet to supplement his income by very definite money lending.

i (1918) 1 K. B. 205.
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Then there is the question o f his not having kept books. His evidence 
on that is that he began to keep books about a month before the insti­
tution o f this action as he came then to know that the law required 
the keeping o f regular books. He says that he now does keep regular 
books but he did not produce any in Court. He seeks to come under 
the proviso to section 8 . Sub-section (b) in that proviso may be held 
to be covered by the learned Commissioner’s finding on the facts, but 
to win his case the plaintiff must also bring himself within the (a) part 
of that proviso, namely, that his failure to keep books was due to- 
inadvertence and not to any intention to evade the law. He says that 
he at first did not know that the law required the keeping of regular 
books. I do not think such a plea can be accepted. Everybody is 
expected to know the law, and it is not a very unreasonable or unprece­
dented provision that a person should keep proper books o f his business 
whatever that business may be. If a person carries on the business of 
money lending, it is his clear duty to find out what the law says as to 
that business. Tw o cases have been cited to me on the question o f  
inadvertence—28 N. L. R. 339 and an unreported case *218—D. C. 
Colombo, 29,912 o f December 18, 1929. I would refer particularly to 
the latter o f those two cases which speaks of a deliberate election not 
to keep books. I would almost be prepared to say that this seems to 
be a similar case. But I would also point out that there is such a thing 
as a deliberate omission as well as a deliberate act of commission, and 
when you find a person carrying on such a business as is evidenced b y  
the number o f cases that he brought and that he yet fails to keep any 
books, I think it is impossible to plead that there was in his case 

inadvertence. Anyway, the balance of probability is that the omission 
was rather of the deliberate nature. If that is so, then I cannot hold 
that he was covered by the provisions in section 8 and if that is so, then 
by  the provisions of that section he cannot recover.

The appeal must be allowed with costs, and judgment entered for the- 
defendant with costs in the Court below.

Appeal allowed,

* S A M IN A T H A N  CH E TTY v . W ID IY A R A T N A j 
S. C. 218— D. C. (In ty .) C olom bo, 29,912. '

D ecem ber 18, 1929. D a l t o n  J.—
T he pla in tiff w h o  w as successfu l in the low er  Court sued the defendant on  a  

prom issory  note w h ich  w as alleged  to  have been  m ade b y  the defendant dated M ay 
12, 1928. ' T he d e fen ce  to the c la im  w as that there w as n o consideration  on  the n o te  
although it  had been  signed b y  the defendant. T here w as a fu rth er I d efen ce  u n d e r  
the provisions o f  section  8 o f  the M on ey  L ending O rdinance o f  1918,1 the defendant 
p leadin g that the p la in tiff w as a m oney len der and k ep t no book s as requ ired  b y  
the provisions o f  that section  and that th erefore  the pla intiff’s c la im  w as n ot 
en forceab le . T he learned D istrict Judge has g iven  ju dgm en t fo r  the p la in tiff  
under the latter part o f  the section. I

T h e  p la in tiff adm its that h e d id  not k eep  book s o f  account fro m  1926 until th e 
end  o f  1928. In  the course o f  his ev idence h e says h e  is  a registered m on ey  le n d e r  
h av ing  registered his business in  1918, and that that- registration  has con tinu ed  
until th e action  w as brought. H e also says h e has been  carry in g  on  business c o n -  
tinously  f r o m .1918, that h e k ept b ook s u p  to  1926, that these bopks w ere  lost in  
TnHia, and that during the in terval fro m  1926 to  D ecem ber, 1928, h e k ep t n o  books: 
as h e d id  n ot carry  on  business, after he lost his b ook s in  India, I on  a la rge  sca le .
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In  another p lace in  his evidence he says h e d id  not do m uch business after he lost 
h is  book s in  India. It is therefore conceded b y  the plaintiff that at the tim e this 
n ote  w as given  he kept no book s o f  account at all. The A dvocate appearing for  
h im  therefore sought re lie f fo r  him  under the provisions o f  section 8 o f  the M oney 
Lending Ordinance. That section provides that any person w ho carries on. the 
business o f  m oney lending shall keep  or cause to be kept— and in  this case the 
p la in tiff adm its he had a kanakapulle in  his em ploym ent— a regular account o f  
each loan, clearly  stating in plain  w ords the transaction and enter it in  a proper 
b ook  as dscribed in the section. I f  he fails to do that he shall not be  entitled to 
en force  any claim  in  respect o f  any transaction in respect o f  w hich  default shall 
h ave  been  m ade. It is adm itted in  respect o f  this transaction that default has 
been  m ade. The section, how ever, goes on  to provide that the Court m ay give 
re lie f against an y  such default (a )  i f  the default was due to inadvertence and not 
any intention to evade the provisions o f  the section, and (b )  that other m aterial 
b e  produced w hence the transaction m ay be satisfactorily proved. In this case 
th e  learned D istrict Judge in  the low er Court has apparently read these tw o sub­
sections as alternative. He has fou nd that a certain  docum ent produced b y  the 
plaintiff, docum ent P3, entitled the plaintiff to the re lie f he claim s inasm uch as 
that docum ent, he says, sets out the transaction o f  this particular loan. The learned 
D istrict Judge, how ever, has not dealt w ith  the question o f any default being due 
to  inadvertence as provided  by  sub-section  ( a ) .

M r. Rajapakse, fo r  the p laintiff-respondent, has urged that although the learned 
D istrict Judge has not dealt w ith  any question o f the default being due to inadvert­
ence the evidence does disclose that the act o f the plaintiff in  failing to keep 
book s w as due to inadvertence. He has failed  to  convince m e that there is any 
evidence w hence one m ight conclu de that the failure o f the plaintiff to keep books 
w as due to anything that cou ld  possibly  com e under the term  “  inadvertence ” . 
H e says that there has been  no deliberate choice not to keep books but that during 
this interval o f  tim e during 1926 and D ecem ber, 1928, a triend cam e to the plaintiff, 
that friend  being the defendant, and asked him  for  a loan. In other w ords, he 
argues that he was not at that tim e carrying on the business o f m oney lending 
a t all but that this is an isolated loan by  a friend to friend w hich  could  not possibly 
com e w ith in  the w ords “  carrying on  the business o f m oney lending ” . The evidence 
o f  th e plaintiff h im self clearly  show s that this is not an isolated transaction during 
th is interval o f  time. He says he was not carrying on business during this interval 
on  a large scale and that he was not doing a large business. . He admits he was 
carrying on  the business o f  m on ey lending.

The m eaning o f  the w ord  “  inadvertence ”  has already been dealt w ith by  this 
Court in  the case o f  Ram en C h etty  v. Renganathan Pillai ‘ w hen a question arose 
under section 10 o f  the same Ordinance. I do not propose to set out w hat the Court 
h eld  to be inadvertence; but taking the w ords used in the judgm ent and taking the 
w ord  “ in ad verten ce”  to m ean exactly  the opposite o f deliberate election, it seems 
to  m e the evidence in this case discloses that the plaintiff so far from  inadvertently 
n ot keeping books deliberately  elected not to keep books because he w as not carry ­
ing on  a large business. He is th erefore not entitled to the relie f w hich  the law  
says people w ho fa il to com ply  w ith  the provisions o f this, section are entitled to. 
W hether o r  not the defendant is an honest m an or a dishonest man does not enter 
in to the m atter at all. The Legislature has provided  that in certain cases certain 
things shall be  done by  persons carrying on  the business o f m oney lending. If 
th ey  d o  not d o  those things, they can get re lie f on  certain conditions. I f  they 
cannot show  to the Court that they are entitled to  that relie f— and here it seem s 
to  m e the plaintiff has not show n to the Court that he is entitled to that relief—  
then the la w  that w e have to adm inister says he shall not be  entitled to enforce 
his claim  in  respect o f  the transaction in* w h ich  default shall have been  made. 
U nder the circum stances here I think the defen ce  m ust succeed, having regard to 
the plain  adm issions o f  the plaintiff.

U nder those circum stances the appeal m ust be allow ed and the plaintiff’s action 
d ism issed w ith  costs in  this Court and in  the Court below .
L yall Grant J.—I agree.

• 28 N. L: R. 339.


