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Present: Pereira J . and D e S a m p a y o A . J . 

M L R A M P I L L A I v. P A S S E & CO. 

117—D. C. Colombo, 34,971. 

Partnership—Power of one partner to bind the others by granting pro­
missory notes on behalf of the firm—Trade. 
I n the case of a trading firm one partner has in l aw the power 

t o bind the other partners b y granting on behalf of the firm pro­
missory notes for the purposes that fall w i th in the scope of the 
ordinary business of the firm. I n the case of other partnerships 
one partner has no such power wi thout express or implied authority. 
Authority would be implied if the other, partners by their conduct 
led the public to believe that each partner had the authority o f 
the firm to grant notes , or if i t be proved that i t was usual or 
necessary in the case of companies generally instituted for purposes 
similar to those of the partnership in question to issue promissory 
notes for the purpose of carrying on their business. 

The word " trade " has now the technical meaning of buying 
and se l l ing wi th or without profit, although it i s in some of the 
older enactments used in a wider sense. 

r | ^ H B facts appear iu the judgment . 

Elliott, for plaintiff, appel lant . 

A. Drieberg, for defendants , respondents . 
Cur. adv. vult. 

J u n e 10, 1913 . PEREIEA J . — 

T h e t w o defendants were m e m b e r s of the firm of Passe & Co. , and 
the quest ion in this case is w h e t h e r D . A. P a s s e , t h e first defendant , 
had any right t o bind the second defendant as a m e m b e r of the firm 
by granting t o the plaintiff t h e promissory note sued u p o n by h i m . 
If t h e firm were a trading firm, there could b e n o quest ion t h a t the 
first d e f e n d a n t would h a v e full power to incur l iability o n behalf 
ox tho firm as a party t o a bill or no te for any purpose of the firm 
that fell wi th in t h e scope of i t s ordinary bus iness , and that t h e 
s ignature by h i m of t h e firm's n a m e would b ind the second defend­
ant equal ly w i t h h imse l f ; but o n the mater ia l b e f o r e ' m e I a m not 
prepared t o hold that the firm of P a s s e & Co. w a s a trading partner­
ship. A l though t h e word " trade " is used in s o m e legis lat ive 
e n a c t m e n t s to m e a n or inc lude an art, craft, or mys tery , it appears 
t o h a v e n o w t h e technica l m e a n i n g of b u y i n g and sel l ing. T h u s 
" f a r m i n g , " as observed b y Wi l l e s J . in t h e case of Harris v. Amery,1. 
" is a bus ines s t h o u g h n o t a trade , a n d banking is n o t strictly a 
t r a d e . " I n Grainger v. Gough 2 Lord D a v e y observed as fo l lows: 
" N o w , w h a t does o n e m e a n by a trade or the exercise of a t r a d e ? 

1 L. B. 1 C. P. 148,154. ' (1896) A. C. 325, 845. 
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' 22 Q. B. D. 279, 293. 2 10 B. AG. 128; Eng. Rep., vol. 109, p. 399. 

Trade i n i t s largest s e n s e is t h e bus ines s of se l l ing, w i t h a v i e w t o IMS. 
profit, goods w h i c h t h e trader h a s e i ther m a n u f a c t u r e d or h i m s e l f p ^ ^ j 
p u r c h a s e d . " A s regards t h e m a t t e r of profit, Lord Coleridge C .J . in 
In re the duty on the Estate of Incorporated Council of Law Reporting1 ^ " j ^ ^ ^ 8 * 
observed t h a t a l though i t m i g h t b e t rue t h a t i n t h e major i ty of '& Co. 
c a s e s t h e carrying o n of a t rade d id , in fact , inc lude t h e idea of profit, 
y e t the definit ion of t h e m e r e word ""trade" did n o t necessar i ly 
m e a n s o m e t h i n g b y w h i c h a profit w a s m a d e . I f t h e n t h e defend­
a n t ' s firm w a s n o t a trading partnership , i t i s n e c e s s a r y t h a t , i n 
order t o ent i t l e hi™ t o s u c c e e d , t h e plaintiff s h o u l d e s tab l i sh t h a t 
t h e first de fendant h a d author i ty t o b i n d t h e firm by • .means of 
promissory n o t e s . T h i s author i ty m a y , of course , haveH>een e i ther 
expressed or impl i ed . Clearly t h e first d e f e n d a n t h a d n o s u c h 

express authori ty . A s I read t h e d e e d o f partnersh ip , i t prohibits 
t h e grant ing b y o n e partner, in t h e n a m e of t h e firm, of promissory 
n o t e s , and the deed speaks of s u c h an a c t a s t h e grant ing of n o t e s 
as a " breach of t h e provis ions " of t h e c lause conta in ing t h e pro-
lubit ion. A s regards i m p l i e d authori ty , there w o u l d , of course , be 
s u c h authori ty if t h e s e c o n d de fendant b y h i s c o n d u c t l e d t h e publ ic 
into t h e belief t h a t t h e first d e f e n d a n t h a d t h e author i ty of t h e firm 
to grant promissory n o t e s , b u t there i s n o e v i d e n c e t o s h o w t h a t t h e 
s econd de fendant w a s gu i l ty of s u c h c o n d u c t a t all . True , t h e first 
de fendant h a d at o n e t i m e granted certain n o t e s in t h e n a m e of t h e 
firm, b u t there i s no th ing t o s h o w t h a t t h e s e c o n d d e f e n d a n t s tood 
b y w h i l e t h e first de fendant did so , or t h a t e v e n t h e first d e f e n d a n t 
did s o t o t h e k n o w l e d g e of t h e s e c o n d d e f e n d a n t . Author i ty w o u l d 
a l so be i m p l i e d if, as t h e D i s t r i c t J u d g e o b s e r v e s in v i e w of t h e 
dec i s ion in t h e case of Dickinson v. Valpy,2 i t w a s usua l or n e c e s s a r y 
in t h e c a s e of partnerships l ike t h e d e f e n d a n t s ' firm t o i s s u e pro­
missory n o t e s . I n t h a t c a s e B a y l e y J . o b s e r v e d : " T h e ques t ion 
wh ich could be s u b m i t t e d t o t h e jury w a s w h e t h e r c o m p a n i e s 
ins t i tu ted for s imi lar purposes h a d c o n s t a n t l y b e e n in t h e h a b i t of 
drawing and accept ing bi l ls , or w h e t h e r it w a s abso lute ly n e c e s s a r y 
t o do s o for t h e purpose of carrying o n t h e c o n c e r n . " I n t h e p r e s e n t 
c a s e there is ev idence t h a t t h e d e f e n d a n t c o m p a n y and a c o m p a n y 
doing s imilar b u s i n e s s , of w h i c h t h e plaintiff i s t h e proprietor, h a v e 
occas ional ly , for particular purposes , i s sued promissory n o t e s , b u t 
there i s n o e v i d e n c e t h a t ( to u s e t h e words of B a y l e y J . c i t ed above) 
c o m p a n i e s general ly in s t i tu ted for s imilar purposes h a v e c o n s t a n t l y 
b e e n i n t h e hab i t of i s su ing promissory n o t e s , or t h a t i t w a s 
abso lute ly neces sary t o do so for t h e purpose of carrying o n their 
bus iness . 

T would affirm t h e j u d g m e n t appea led from w i t h cos t s . 

D E SAMPAYO A . J . — I concur. 
Appeal dismissed. 


