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1970 P resen t: A l le s , J ., 3 nd Siva S u p r a m a n ia m , J.

W . D . C. P E R E R A  el al., A p p e lla n ts , and I. A . D . P R E M A W A T I I I E  el al.,
R e sp o n d e n ts

S. C. 2 3 7 /6 7  {inly.)— D. C. Panadura, 7 5 0 4 /P

Begistration of Documents Ordinance {Cop. 117)—Sections 7 and 14 (1)— Invalidity of 
unregistered instrument as against subsequent registered instrument— Begistraiion 
of deed relating to an undivided share of a land— Proper folio— Burden of proof— 
Evidence Ordinance, s. 114—Deed of transfer seventy years old— Valuable 
consideration— Quantum of evidence—Evidence Ordinance, s. 3— Person 
claiming under an unregistered deed as against a person mho claims under a 
subsequent deed uhich has been duly registered— Issue of prescriptive title— 
Burden of proof.

(i) Where a deed relating to on undivided Bliare o f  a land is registered in 
terms of section 14 (1) o f the Registration of Documents Ordinance in a folio 
of the book allotted to the division in uhich the land is situated, and the 
registration is in a new folio without any cross-reference, the Court may 
presume under section 114 o f tho Evidence Ordinance that the official act o f  tha 
Registrar has been regularly performed. Accordingly, unless tha transferee 
(or his successors in title) under an earlier unregistered deed in respect o f tho 
same undivided share proves that there uas in existence an earlier registration 
in respect of the whole or part of the said land, to which the registration of tho 
Inter instrument should have been connected, the later instrument must bo 
regarded as duly registered and must prevail over tho earlier unregistered 
instrument.

(ii) A deed o f transfer was more than seventy years old. The parties and 
the uitr.esses to it uere nil dead. It uas signed by the transferor and contained 
an acknowledgment ly  her that the full consideration for the transfer had been 
paid to her by tho vendee.

Held, that tho statement of tho vendor contained in tho deed that she had 
received tho full consideration for the transfer was sufficient to prove that tho 
interest that passed on tho deed was for valuablo consideration.

(iii) Whcro tho question is whether A, who claims titlo to a land under on 
unregistered deed, has acquired prescriptive titlo as against 13 who claims tho 
land under a subsequent deed which has been duly registered, tho onus is on 
A to provo that he has acquired prescriptive tide.
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A r r E . A L  fr o m  a  ju d g m e n t  o f  th e  D istr ic t  C o u rt, P a n a d u r a .

A . G. Gooneralne, Q .C ., w ith  R. C. Gooneralne, fo r  th e  4 t l i ,  6 th  a n d  7 lh  
d efen d an t s -a p p c lla n ts .

II. VY. Jayewardene, Q .C., w ith  B . R. P. Gooneiilhkc a n d  G. 11. S. 
Samaraueem, f o r  th e  p la in tiffs -re sp o n d e n ts .

G. P. J. Kurukulasuriya, f o r  th e  2 n d  a n d  3 rd  d e fe n d a n ts -re s p o n d e n ts .

Cur. adv. vult.

M arch  1 2 ,1 0 7 0 . Siva Sopramaxiam, J .—

T h is  is an a c t io n  fo r  p a r t it io n  o f  a p ie ce  o f  la n d  ca lle d  K o s g a h a k a n a tta -  
w a tte  d e p ic te d  as  lo t s  1 , 2 a n d  3 on  p lan  N o . 156 file d  o f  r e co r d . T h ere  
a r c  severa l m a tte rs  in  d is p u te  betw een  th e  c o -o w n e rs  b u t  th e  o n ly  o n o  
th a t  con cern s  th is  a p p e a l  is a  cPspute betw een  th e  p la in t if fs ,  th e  2 n d  a n d  
3 rd  d e fe n d a n ts  o n  th e  o n e  h a n d  a n d  th e 4 th , 6 th  a n d  7 lh  d e fe n d a n ts  
o n  the o th e r  in r e g a rd  t o  1 /4  sh are o f  the sa id  la n d .

I t  is c o m m o n  g r o u n d  th a t  o n e  D an iel an d  o n e  B a st ia n  h a d  b e e n  ccjua lly  
en tit le d  to  th e  la n d  in  q u e s t io n  a n d  th a t th e  r ig h ts  o f  D a n ie l h a v e  p a ssed  
to  th e  4 th  d e fe n d a n t-a p p e lla n t-. O ne o f  th e  ch ild re n  o f  B a st ia n  w as 
S e lo h a m y  w h o  m a rr ie d  o n e  J o ro n is . T h e  1st a n d  2 n d  p la in t if fs  a n d  th o  
1st a n d  2 n d  d e fe n d a n ts  a re  grand  ch ildren  o f  S e lo h a m y  a n d  J o ro n is , 
b e in g  c l.il Iren o f  o n e  o f  th e ir  sons, 'W illiam . T h e  3 rd  d e fe n d a n t  is th e  
w id o w  o f  W illia m . O n  B a s t ia n ’s d ea th , o n e  h a l f  o f  h is  in te re s ts , i.e ., 
1 /4  share o f  th e  w h o le  la n d , passed  to  h is  w id o w  B u n c h o h a m y . I t  is 
th a t  1 /4  sh are  th a t  is  th e  s u b je c t  o f  th e p ie s e n t  d is p u te  b e tw e e n  the 
parties.

B u n ch o h a m y , b y  d e e d  P I  o f  24 .12.1S95 tra n sferred  h e r  1 /4  sh a re  in  tho. 
la n d  to  her so n -in -la w  J o r o n is . T h erea fter  b y  d e e d  N o . 9 5 3 3  o f  1S.4.1S9G 
(4 D 7 ) sh e  tra n s fe r r e d  th e  v e r y  sam e share to  o n e  E la r is  w h o  b y  d eed  
N o . 10352 o f  1 8 .1 2 .1 S 9 7  (4 D S ) tran sferred  th e  sa m e  to  o n e  D o n  Jam is . 
D o n  J a m is  b y  d e e d  N o .  12322 o f  10.2.1911 (4 D 9 ) tra n s fe r re d  th a t .s h a re  
t o  on e  T h iy o n is , a n o th e r  g ra n d son  o f  B astian . T h e  in te re s ts  o f  T h iy o n is  
h a v e  n ow  p a sse d  t o  th e  4 th , Gtli an d  7th  d e fe n d a n ts -a p p e lla n ts , th e  6 lh  
a n d  7 th  d e fe n d a n ts  b e in g  ch ild ren  o f  th e  4 th  d e fe n d a n t .

t

T h e  c o n te n t io n  o f  th e  a p p e lla n ts  is th a t  th e  d e e d  P I  in  fa v o u r  o f  J o ro n is  
w as u n reg iste red  a n d  w a s  v o id  as ag a in st th e  d e e d  4 D 7  in  fa v o u r  o f  
E lar is  w h ich  w a s  a n  in stru m e n t fo r  v a lu a b le  c o n s id e r a t io n  a n d  w as 
d u ly  reg is te red  a n d  t h a t  th e  ap pellan ts w h o  h a v e  s u c c e e d e d  t o  th e  r igh ts 
o f  E laris  h a v e  v a lid  t i t le  t o  th e  1 /4  share o f  B u n c h o h a m y . T h e  learn ed  
tria l J u d g e  r e je c t e d  t h e  co n te n t io n  o f  th e  a p p e lla n ts  o n  t w o  g ro u n d s—

( 1) th a t  th e re  w a s  n o  a ffirm ative  e v id e n ce  th a t  th e  re g is tra t io n  o f  
d e e d  4 D 7  w a s  in  th e  co rre ct f o l i o ; a n d
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(2) th a t  th e  4 t h  d e fe n d a n t  h ad  fa ile d  t o  p r o v e  t h a t  th e re  w a s v a lu a b le  
c o n s id e r a t io n  f o r  th e  d eed  4 D 7 .

T h e  a p p e lla n ts  p r o d u c e d  in e v id en ce  a  c e r t if ie d  cop y (4 D 1 4 )  o f  th e  
fo lio  c o n ta in in g  th e  re g is tra tio n  o f  th e  d e e d  o f  tr a n s fe r  4 D 7 .  T h e  fo lio  
in d ica tes  t h a t  th a t  is  th e  first deed  to  b e  re g is te re d . T h e  lea rn ed  tria l 
J u d g e  s ta te s  : “  4 D 7  tra n sfe rs  o n ly  a h a l f  o f  a n  u n d iv id e d  h a l f  share o f  
K o s g a h a k a n a ttc w a tte . T h ere  is n o  a ffirm a tiv e  e v id e n c e  th a t  4 D 1 4  is 
th e  r ig h t  f o l io  fo r  th e  reg istra tion  o f  th e  d e e d  4 D 7  o r  w h eth er  it is th e  
fo lio  in  w h ich  th e  firs t  reg istered  in stru m en t a f fe c t in g  K o sg a h a k a n a tte - 
w a tte  is r e g is te r e d  o r  is  a  con tin u a tion  o f  th e  sa id  f o l i o ” .

S. 14 (1 ) o f  th e  R e g is tr a t io n  o f  D o c u m e n ts  O rd in a n c e  (C ap . 117 ) 
p ro v id e s  as fo l lo w s  :—

"  E v e r y  in s t ru m e n t  p resen ted  fo r  r e g is tr a t io n  sh a ll b e  registered  
in che b o o k  a l lo t t e d  t o  th e  d iv is ion  in  w h ich  th e  la n d  a ffe c te d  b y  th e 
in stru m e n t is s i tu a te d , a n d  in , o r  in  c o n t in u a t io n  o f ,  th e  fo l io  in  w hich  
th e  first r e g is te r e d  in s tru m e n t a ffe ctin g  th e  sa m e  la n d  is  reg istered  :

P r o v id e d  t h a t —
I

(a) a n  in s t ru m e n t  m a y , i f  th e R e g is tra r  th in k s  f it ,  b e  en tered  in  a
n e w  fo l io ,  cross-re feren ces  b e in g  e n te r e d  in th e  p rescrib ed  
m a n n e r  s o  as  t o  co n n e ct  th e  l e g i s l a t i o n  w ith  a n y  p re v io u s  
r e g is tr a t io n  a ffe c t in g  th e  sam e la n d  o r  a n y  p a r t  t h e r e o f ; a n d

(b) w h e r e  n o  in s tru m e n t a ffectin g  th e  sa m e  la n d  h a s  been  p re v io u s ly
r e g is te r e d , th e  in stru m en t sh a ll be  r e g is te r e d  in  a  n ew  fo lio  
t o  b e  a l lo t t e d  b y  th e  R e g is tra r .”

T h e  d e e d  4 D 7  sh o w s  th a t  th e la n d  in  q u estion  is s i tu a te d  a t  W en iw e lk o la  
in  U d u g a h a  P a t t u  o f  S a lp iti K o ra le . T h e  d o c u m e n t  4 D 1 4  sh ow s th a t  
i t  is a  fo l io  o f  th e  b o o k  a llo tte d  to  th e a fo r e sa id  d iv is io n . U n d er th e  
R e g is tra tio n  o f  D o c u m e n ts  O rd inance it  is th e  d u t y  o f  th e  R eg istra r  

to  reg ister  th e  in s tru m e n t  in  th e  b o o k  a llo t te d  t o  th e  sa id  d iv is io n . T h e  
reg is tra tion  o f  4 D 7  c o m p lie s  w ith  th a t  re q u ire m e n t . T h e  fu rth e r  d u ty  
ca st o n  th e  re g is tra r  is  t o  register it in o r  in  c o n t in u a t io n  o f  th e fo lio  
in w h ich  th e  first re g is te re d  in stru m ent a ffe c tin g  th e  s a m e  la n d  is registered  
an d , w h ere  n o  in s tru m e n t  a ffectin g  th e sa m e  la n d  h a s  b een  p rev iou s ly  

reg istered , t o  re g is te r  it  in a  n ew  fo lio . T h e  r e g is tr a t io n  is a  s ta tu to ry  
d u ty  ca rr ie d  o u t  b y  th e  R eg istrar  a n d  u n d er  s. 1 1 4  o f  th e  E v id e n co  
O rd in a n ce  th e  C o u r t  m a y  presu m e th a t th a t  o ffic ia l a c t  h a d  been  regu larly  
p e r fo rm e d . T h e  fa c t  th a t  th e  registration  o f  th e  d e e d  4 D 7  is con ta in ed  
in a n e w  f o l io  w ith o u t  a n y  cross re feren ce  w ill th e r e fo r e  lea d  to  th o 
in feren ce  th a t  n o  in s tru m e n t a ffectin g  th e sa m e la n d  h a d  been p re v io u s ly  
reg istered . I t  w a s , o f  cou rse , op en  to  th e r e s p o n d e n ts  to  p r o v e , i f  such  
w as th e  ca se , th a t  th ere  w as in ex isten ce  an  ea r lier  re g is tra t io n  in respect 
o f  th e w h o le  o r  p a r t  o f  th e sa id  land , to  w h ich  th e  re g is tra tio n  o f  4D 7  
sh ou ld  h a v e  been  c o n n e c te d . In  th e a b se n ce  o f  su ch  p r o o f ,  th o  
a p p e lla n ts  w e re  e n t it le d  to  a  fin d ing  th a t  th e  in s tru m e n t  4 D 7  w as 
d u ly  reg is te red .
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A s  r e g a rd s  th e  secon d  g ro u n d , n a m e ly , t h a t  th e re  is n o  p r o o f  th a t  th e  
tr a n s fe r  w a s  fo r  v a lu a b le  co n s id e ra tio n , o n e  h a s t o  bear in  m in d  th a t  th e  
d e e d  is  m o r e  th an  se v e n ty  years o ld  a n d  t h a t  th e  p a rt ie s  a n d  th e w itn esses  
t o  t h e  d e e d  are  a ll d ea d . T h e  d e e d  w h ic h  is s ig n e d  b y  B u n c h o h a m y  
c o n t a in s  a n  a ck n o w le d g m e n t b y  h e r  t h a t  th e  fu ll con s id era tion  f o r  th e  
t r a n s fe r  h a d  been  p a id  to  h er b y  th e  v e n d e e . T h a t  s ta te m e n t is  a n  
a d m is s io n  b y  B u n ch o h a m y  a g a in st h er  pecuniary in te re s t a n d  is a  r e le v a n t  
fa c t .  T h e  lea rn ed  J u d g e , h o w e v e r , h e ld  t h a t  th a t  fa c t  w as n o t  su ffic ie n t  
t o  p r o v e  th a t  con s id era tion  w as p a id .  • H e  ap p ears  to  h a v e  b een  
in f lu e n c e d  in  h is  v iew  b y  th e  ju d g m e n t  o f  th is  C o u r t  in  Diyes Si7tgko v. 
Ilerath1 in  w h ich  F ern a n d o J . (A b e je s u n d e r e  J . agreeing) h e ld  t h a t  a 
s t a t e m e n t  b y  th e  n o ta ry  in h is  a t te s ta t io n  o f  a d e e d  o f  tran sfer  th a t  th e  
c o n s id e r a t io n  w as p a id  in  cash in  h is  p r e s e n c e  w as in su fficien t t o  e s ta b lish  
t h e  t r u th  o f  th e  p a y m e n t o f  su ch  c o n s id e r a t io n . T h e  C ou rt w a s  n o t  
c o n s id e r in g  in  th a t  case th e e ffe c t  o f  a  s t a te m e n t  con ta in ed  in th e  d e e d  
b y  a  v e n d o r  w h o  w as d ea d . B e s id e s , th e  d e e d  w a s  o n e  w h ich  h a d  b e e n  
e x e c u t e d  less  th a n  seven  years e a r lie r  a n d  i t  w o u ld  h av e  been  p o s s ib le  
f o r  th e  p a rt ie s  t o  lead d ir e c t  e v id e n c e  in  r e g a rd  to  th e co n s id e ra tio n  
p a id .  O n  th e  fa c ts  in  th e  in s ta n t c a s e , th e  s ta te m e n t o f  th e  v e n d o r  
c o n t a in e d  in  4 D 7  th a t sh e  h a d  r e c e iv e d  th e  fu ll  con s id era tion  f o r  th e  
t r a n s fe r  w a s  su ffic ien t t o  p r o v e  th a t  th e  in te r e s t  th a t p a ssed  o n  th a t  
d e e d  w a s  fo r  v a lu a b le  co n s id e ra tio n . U n d e r  s . 3 .  o f  th e  E v id e n c e  
O r d in a n c e  “  a  fa c t  is sa id  to  b e  p r o v e d  w h e n , a fte r  con s id erin g  th e  m a tte r s  
b e fo r e  it ,  th e  C ou rt e ith er  b e lie v e s  i t  t o  e x is t  o r  considers its e x is te n c e  
s o  p r o b a b le  th a t  a p r u d e n t  m a n  o u g h t ,  u n d e r  th e  c ircu m stan ces  o f  th e  
p a r t ic u la r  case , t o  a c t  u p on  th e  s u p p o s it io n  th a t  i t  e x is ts .”

F o r  t h e  reason s a foresa id , th e  a p p e lla n ts  w ere  en tit le d  to  a  fin d in g  that 
d e e d  4 D 7  h a d  b een  d u ly  re g is te re d  a n d  th a t  P I  w as v o id  as a g a in s t  
a ll p a r t ie s  c la im in g  an ad v erse  in te r e s t  u n d e r  4 D 7 .

T h e  n e x t  q u estion  is w h eth er  J o r o n is  a n d  h is  su ccessors h a v e  a cq u ire d  
p r e s c r ip t iv e  t it le  as aga inst th e  a p p e lla n ts  t o  th e  a foresa id  1 /4  sh a re . 
O n  th is  issu e  t o o  the learn ed  tria l J u d g e  h e ld  in  fa v o u r  o f  th e resp on d en ts - 
I n  s u p p o r t  o f  th a t  fin d in g  th e  le a rn e d  C ou n se l fo r  the re sp o n d e n ts  
s u b m it t e d  th a t b o th  EJaris a n d  D o n  J a m is  A p p u  w ere ou tsid ers a n d  in 
t h o  a b s e n c e  o f  e v id en ce  th a t  t h e y  p o s se ss e d  a n y  share in  th e  la n d , 
J o r o n is  w h o  h a d  been  on  th e  la n d  w o u ld  h a v e  a cq u ire d  p r e sc r ip t iv e  t i t le  
a g a in s t  th e m  b e fo re  D o n  J a m is  A p p u  tra n s fe r r e d  h is  in terests t o  T h iy o n is , 
w h o  w a s  a  co -o w n e r , on  4 D 9  o f  1911 . I t  w a s  arg u ed  th a t th e  p osse ss io n  
o f  J o r o n is  w as re fe ra b le  t o  h is  le g a l t i t le  o n  P I .

O n  th e  qu estion  o f  p ossess ion  th e  w itn esses  w h o  g a v e  e v id e n c e  w e re  
th e  2 n d  d e fe n d a n t  an d  th e  4 th  d e fe n d a n t .  A t  th a t  t im e  th e  2 n d  
d e fe n d a n t  w as 46  y ears o f  a g e  a n d  th e  4 t h  d e fe n d a n t 64. N e it h e r  o f  

th e m  c o u ld  th ere fo re  h a v e  h a d  p e r s o n a l k n o w le d g e  o f  th e  la n d  d u r in g  th e  

‘  (1962) 64 N . L . B .  492.
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p e r io d  o f  th e  ow n ersh ip  o f  E la r is  o r  J a m is . T h e  e v id e n ce  o f  th e  2 n d  
d e fe n d a n t  w as d ire c te d  t o  p r o v e  th a t  J o r o n is  w as in p o sse ss io n  o f  1 /3  
sh a re  o f  th e  la n d  as p la n te r  b u t  th is  c la im  w as re je c te d  b y  th e  le a r n e d  
tr ia l J u d g e . I t  w as c o m m o n  g r o u n d  b e tw een  th e  p a rties  th a t  S e lo h a m y  
w ife  o f  J o r o n is  w as e n t it le d  t o  1 /1 2  sh a re  o f  th e  la n d  a n d  J o r o n is  w a s  in  
p o s se ss io n  o f  th a t sh are  e v e n  b e fo r e  th e  e x e cu t io n  o f  P I .  T h e r e  is n o  
e v id e n c e  th a t  a fter  th e  e x e c u t io n  o f  d e e d  P I  in h is  fa v o u r  J o r o n is  
e n la rg e d  th e  area he w as in  p o s se ss io n  o f  so  as t o  in clu d e  a n  e x t e n t  
e q u iv a le n t  t o  th e  e x te n t  h e  p u r p o r t e d  t o  p u rch a se  fro m  B u n c h o h a m y . 
I t  h a s  a lso  n o t  been  d is p u te d  th a t  fo r  o v e r  th ir ty  y ears th e  4 th  d e fe n d a n t  
a n d  h is  ch ild ren  the Gth a n d  7 th  d e fe n d a n ts  h a v e  been  in p o s s e s s io n  o f  
lo t s  2 a n d  3 as d iv id e d  lo t s  a n d  th a t  th e  to ta l e x te n t o f  th e se  l o t s  is 
r o u g h ly  eq u iv a le n t to  th e ir  u n d iv id e d  in terests  in th e w h ole  la n d  in c lu s iv e  
o f  th e  1 /4  share p u rch a sed  b y  E la r is  o n  4 D 7 . S in ce  th e legal t i t le  t o  th e  
d is p u te d  1 /4  share w as in  th e  a p p e lla n ts  b y  reason  o f  th e  d u e  a n d  p r io r  
r e g is tr a t io n  o f  4D 7 , th e  o n u s  w a s o n  th e  resp on d en ts  to  p r o v e  t h a t  
J o r o n is  a n d  his su ccessors  in  t i t le  h a d  a cq u ire d  p rescr ip tiv e  t it le  t o  t h a t  
sh a re . I n  th e  ab sen ce  o f  s u c h  p r o o f ,  th e  ap p e lla n ts  w ere e n t it le d  t o  
s u c ce e d . T h e  2n d  d e fe n d a n t  c o n c e d e d  th a t  fro m  th e  tim e  h e  c a m e  t o  
h n o w  th is  land , th e  4 th  d e fe n d a n t  h a d  b een  in possess ion  o f  lo t s  2 a n d  3. 
T h e r e  is  n o  ev id en ce  to  sh o w  th a t  J o r o n is ’s possess ion  w as o f  a  la r g e r  
sh a re  th a n  w hat he w as e n t it le d  t o  p o sse ss  b y  v irtu e  o f  th e  r ig h t  o f  h is  
w ife . T h e  tria l J u d g e ’s c o n c lu s io n  th a t  n eith er  J a m is  A p p u  n o r  T h iy o n is  
p o s se ss e d  th e  1 /4  share t h e y  p u rc h a s e d  o n  4D S a n d  4 D 0  b e c a u se  t h e y  
d id  n o t  register th eir  r e s p e c t iv e  d e e d s  is a  non sequitur. O n th e  e v id e n c e  
le d  t h e  resp on d en ts fa i le d  t o  d is ch a r g e  th e  bu rd en  th a t la y  o n  th e m  t o  
p r o v e  th a t  Joron is  a n d  h is  s u cce s so rs  h a d  a cq u ire d  a  p r e s c r ip t iv e  t i t le  
t o  t h e  sa id  1 /4  share a n d  t h e  le a rn e d  J u d g e  sh ou ld  h a v e  a n s w e r e d  t h e  
issue in  rega rd  to  p re scr ip t iv e  t i t le  a g a in s t th e p la in tiffs -re sp o n d e n ts .

Is su e s  1 ( « )  a n d  1 (b) s h o u ld  h a v e  been  a n sw ered  in th e n e g a t iv e  a n d  
issu es 7 (a), 7 (b), 10 (a) a n d  10  (b) in  th e  a ffirm ative .

I  s e t  aside th e  d ecree  a n d  th a t  p a r t  o f  th e  ju d g m e n t  re la t in g  t o  t h e  
fin d in g s  on  issues 1 (a), 1 (b ), 7 (a ) , 7 (h ), 10 (a) a n d  10 (b) a n d  d ir e c t  t h a t  
a  fre sh  d ecree  be en tered  o n  th e  ba sis  o f  th e  a foresa id  a n sw ers  t o  th e  
a b o v e  issues. T h e  lea rn ed  tr ia l J u d g e  w ill m ak e an  a p p ro p r ia te  o r d e r  
in  re g a rd  to  the costs  o f  th e  L o w e r  C ou rt.

T h e  ap p e lla n ts  are e n t it le d  to  th e ir  c osts  in a p p ea l.

Alles, J .— I agree.

•1 ppeal allowed.


