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1960 Present: W eerasooriya, J ., and H. N. G. Fernando, J.

P . M. DING IR IM A BA TM A Y A , A ppellant, and D . A . R A T N A SE K E R A ,
R espondent
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Prescription—Transfer of land—Portion of land not mentioned in conveyance— 
Right of transferee to avail himself of the earlier possession of the transferor— 
Scope—Prescription Ordinance, s. 3. .
A person was in possession of Lot 2 for many years in the belief that it formed 

part of the very much larger Lot 1 to which he clearly had title. He subse­
quently donated to his son a land which corresponded with Lot 1 only. In 
other words, even though the donor had been in possession of Lot 2, the deed 
of gift did not purport to transfer title to that Lot to the donee. In the 
present action the donee, as plaintiff, claimed title to Lot 2 as against a third 
party.

Held, that, for the purposes of section 3 of the Prescription Ordinance, the 
plaintiff was not entitled to avail Himself of the earlier possession of the donor 
in respect of Lot 2.

Ar:'PEAL from  a judgm ent o f th e D istr ict Court, R atnapura.

H. W. Jayewardene, Q.G., w ith  J. G. JayatiUeke and G. P. Fernando, 
for th e defendant-appellant.

N. E. Weerasooria, Q.G., w ith  W. D. Gunasekera, for th e p lain tiff- 
respondent.

Cur. adv. w it.

M arch 23, 1960. H . N . G. F ernando , J .—

T his is an action  for declaration o f tit le  to  th e land show n as L ot 2 , 
in  ex ten t 1R . 17P ., in  th e P lan  N o . 264 filed  o f record. T he p la in tiff 
is  th e owner o f L ot 1 show n in  th a t P lan  and th e defendant is th e  ow ner 
o f  th e  adjacent L ot 3. I t  is adm itted  th a t th e p la in tiff has no docum entary  
title  to  L ot 2, and on the other hand th a t th e docum entary title  is w ith  th e  
defendant, L ot 2 and 3 together having been a t an earlier stage one land  
belonging to  th e defendant and his predecessors in title .

I t  is clear from  the evidence th a t th e p la in tiff’s father one D , A . A ppu- 
ham y had been in  possession o f L ot 2 for m any years in  th e b e lie f th a t 
it  form ed part o f the very m uch larger L ot 1 to  w hich he clearly  had  
title . A  P lan prepared in  1939 a t th e in stan ce o f A ppuham y bears ou t 
the position  th at L ot 2 had been regarded as a  part o f Paddadeniya  
E sta te  ow ned b y  A ppuham y and con sistin g o f  several a llo tm en ts o f  
land including inter alia the land described as L ot 1 in  th e P lan  N o . 264. 
I t  w ould seem  therefore th at, had A ppuham y continued to  be in  possession  
o f  the E sta te, h is own claim  to  a decree under section  3 o f the P rescrip tion  
O rdinance in  respect o f L ot 2  w ould h ave been unansw erable.
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B u t th e  p la in tiff is n ot in  th e  sam e p osition . The deed o f g ift in  his 
favour from  h is father A ppuham y w as executed  on 3rd June 1946 and 
w hat w as conveyed to  him w as tit le  to  a land described in  the deed as 
L ot 18 A R  in  F in al V illage P lan  N o . 67 w hich land corresponds w ith  
L ot 1 in  P lan  N o . 264. In  other w ords, even  though A ppuham y had  
been in  possession o f L ot 2 , th e deed  o f g ift did n o t purport to  transfer 
title  to  th a t L ot to  th e  p lain tiff.

The fa cts o f th e  present case are v ery  sim ilar to  those in  th e unreported 
case D ., C. K andy N o . 48783, S.C . 90/91 (S. C. M. 11th N ovem ber, 1940). 
There th e p la in tiff sued for a declaration o f title  to  a block o f land  
described as L ot A  in  a P lan  Y . T he original owner had obtained a 
Crown grant for a tract o f 607 acres and o f th is an ex ten t o f 304 acres 
was sold under w rit o f execution  against th e owner. This ex ten t o f 304 
acres w as u ltim ately  sold  to  th e  p lain tiff. The D istrict Judge found th at 
L ot A  for w hich th e p la in tiff sued had n ot been included in  th e Crown 
grant and did n o t form  part o f th e  304 acre ex ten t w hich the p lain tiff 
had acquired. W ijeyew ardene, J ., in  h is judgm ent in  appeal m ade 
th e follow ing observations :—

“ A fter a careful stu d y o f th e evidence o f the surveyors and th e plans,
I  find it  d ifficult to  reverse th e finding o f th e learned D istrict Judge 
th a t th e L ot A  w as n ot included in  th e grant P I or in  the 304 acre 
block. T hat finding o f th e D istr ict Judge necessarily m eans th at 
under P I 2 th e p la in tiff com pany did n ot get th e land A . The vendors 
o f P12 cannot therefore be regarded as th e predecessors in  title  o f the  
p lain tiff com pany w ith  regard to  L ot A . The p lain tiff com pany 
could, therefore, rely  on ly on its  ow n possession o f A in order to  support 
its  claim  to  have acquired title  b y  prescriptive possession (Vide 
Fernando v. Podi SinnoJ). A s th e action  w as filed in  Ju ly  1937 the  
com pany have n o t possessed th e land for ten  years. ”

In  th e present case th e p la in tiff has had possession o f the disputed L ot 2 
only from  3rd Ju n e 1946, so th a t a t th e tim e o f th e filing o f th e plaint, 
on 31st D ecem ber, 1953, he has n ot had possession for ten  years. Since 
the deed o f 1946 in  bis favour did n ot purport to  transfer to  him  title  to  
L ot 2, he is n ot, for th e purposes o f section  3 o f th e Prescription Ordinance, 
a person w ho claim s th e  L ot under A ppuham y, w hose earlier possession  
is therefore o f no avail to  him .

I  w ould accordingly hold  th a t th e p la in tiff’s action w as n ot entitled  
to  succeed. T he appeal is allow ed and th e p la in tiff’s action is dism issed  
w ith  costs in  b oth  Courts.

I
W eebasooriya, J .— I  agree.

Appeal allowed.
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