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An order rofusing an application for registration under the Indian and
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at any stage after the publication of a statutory notico under section 10.
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Tebruary 12, 1957. H. N. G. Ferxaxpo, J.—

This appeal raises a question of some difficulty and importance

concerning the procedure which should be followed in the consideration
and disposal of applications for Registration under the Indian and
Pakistani Residents (Citizenship) Act, No. 3 of 1949. The first step
in the procedure (prescribed by scction 8) is that an application shall on
receipt be referred to an investigating officer for a report in which that
officer will infer alia sct out a statement of facts and conclusions relevant
to the application ; his report must be taken into consideration when the
application is dealt with. It is necessary to set out the text of scctions 9
to 12 of the Act, and of sub-sections (6) and (7) of scction 14 before I
refer to the point in dispute. (References to tho *° Commissioner ” in

each case- should be construed as being applicable to the Deputy
Commissioner who deals with the partlcular application.)

* This ruling was subsequently, confirmed in Afohamed Ali v. C-'ommlsswner Sfor Reg-
istration of Indian and Pakistani Residents (Cilizenship Case No. 253, Application
No. C L697, S\ C. Minwtes of Marck 28, 1957).—Ed. .
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" he proposes to make such order.

(1) Where, upon the consideration of any application, the
Commissioner is of opinion that a primae facie case has not
been established, he shall cause to be served on the applicant
a notice setting out the grounds on which the application will
be refusced’ and giving the applicant an opportunity to show
causo to the contrary within a period of threc months from

the date of the notice.

(2) Where no cause is shown by the applicant within the
aforesaid period, the Commissioner shall make order refusing
the application and cause a copy of the order to be served on

the applicant.
(8) Where cause is shown by the applicant within the
aforesaid period, the Commissioner may either—

(@) make an order appointing the time and place for an
inquiry and cause a copy of that order to be served

on the applicant ;
or

(0) take the steps he is hereinafter authorised to take
whenever there is a prima facie case for allowing

an application.

Where, upon the consideration of an application, the
Commissioner is of opinion that there is a prima facie
case for allowing the application, he shall give public notice
in the prescribed manner that an order allowing the appli-
cation will be made unless any written objection to the making
of such order together with a statement of the grounds or
facts on which such objection is based, is received by him from
any member of the public within a period of one month from
tho date on which the notice is published.

Where no objeetion is received in response to the notice
within the period specified therein, the Commissioner shall
forthwith make an order allowing the application.

Where any objection is received within the period specified
in the notice, the Commnissioner shall make order appointing
the date and the place for an inquiry into the matter of the
objection.

A copy of such objection and of the statement referred to in
section 10 and of the order shall in every case be served on

the applicant.

(6) Save as otherwise provided in sub-section (7),- at tho
close of an inquiry the Commissioner shall make order allowing
or ref@sing the application, or give notice of the date on which

Where he gives'such notice

he shall make the order on that date.
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(7) At the close of an inquiry held in pursuance of section 9
(3)-{@) or of section 13, the Commissioner shall either—

" (a) take the steps he is hereinbefore authorised to take
whenever there is a prima facie case for allowing
an application ;
or

(b) make order refusing the application. ”

No difficulty should be expericnced in understanding and following
the procedure which is contemplated in sections 9 to 12. If the Com-
missioner forms the opinion that a prima facic case has not been cstab-
lished, notice must issue on the applicant stating the grounds on which
the application will bo refused and affording ai opportunity for cause
to be shown to the contrary within threc months; if no such cause is
shown the application is refused ; but if cause is duly shown the Com-
missioner will either fix the matter for inquiry or clse if he now thinks a
prima facie case to be established, will take further steps accordingly.
It will be seen that the applicant has a right under section 9 to know
whether and why it is proposed to refuse his application and to show cause
why it should not be refused, and that the Commissioner cannot make
an order of refusal until he (the Commissioner) performs his corresponding
duty. If after that duty is performed, cause is shown within the pres-
cribed time, the Commissioner cannot refuse the application except after
inquiry appointed in pursuance of section 9 (3) (@) ; the only alternative
to such an inquiry is that the Commissioner will change his mind and
decide for the time being that the application should be granted.

Scctions 10 to 12 deal with the case converse to that contemplated in
section 9. Where his opinion is that a prima facie case is estabilshed,
he will give public notice of the intention to allow the application and
any member of the public can object to the allowance within one month
of the notice ; if no objection is received the Commissioner must allow
the application ; but if objection is duly received then again-he must
appoint a date for inquiry into the objection. These sections also apply
when the Commissioner forms a favourable opinion after cause is shown,
or an inquiry is held, under scction 9.

I shall now refer firstly to sub-section (7) of section 14 in order to
ascertain what follows after the Commissioner has under scetion 9 (3)
(a) held an inquiry. Sub-section (7) provides only two alternatives:
the Commissioner skall either refuse the application (paragraph b), or
where as a result of the inquiry he changes his mind and decides that a
prima facie case has been established, ho will proceed under section 10
in the same way as thouOh he had ourrlnally thouaht a prima j'acze case
to be estabhshed .

‘ Where an inquiry Ims ‘been held undcr section 12 IQ.'t:o any objection,

sub-section (6) of section 14 will apply and the ultimate order after that
inquiry must be one plther allowing or else refusing thc__apphcatxon.
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It will be scen from this examination of the sections to which I have
already referred that an order of refusal can only be made in the cases
which for convenience I cnumerate in the following paragraphs :(—

(i) Where, after notice of intended refusal is served under section 9
(3) (a), the applicant fails to show cause in response to the

notice (section 9 (2)).

(ii) Where, after cause is shown and after the inquiry referred to
in section 9 (3) (@), tho Commissioner decides to refuse the

application (section 14 (7) (4)). i
(iii) Where the Commissioner has published a notice under section 10
of his intention to allow the application and objection has been
duly made, and, after the inquiry held in pursuance of section 12
into that objection, the Commissioner decides to refuse the
application (section 14 (6)). (This stage may bo reached
if the Commissioner’s opinion was favourable to the applicant
cither upon his first consideration, or upon cause having been
shown, or upon inquiry under section 9 (3) (a) into the cause

shown.)

(iv) I should add that thero is probably another ground for rcfusal
contemplated in these sections, namely that after a time has
been appointed for an inquiry under section 9 (3) (@) the appli-
cant fails to appear at the inquiry and to support the cause he
desires to urge in favour of his application.

The substantial complaint of the appellant in the present case is
that the order refusing his application was not made in any of the
circumstances which I have mentioned above and was therefore invalid,
What has occurred in this case and in certain others, the appeals in which
have been laid by pending our decision, is that the Deputy Commissioner
refused the application without taking the steps prescribed in the pro-
visions of the Act to which I have so far referred, but only after holding

an inquiry in purported pursuance of section 13, which is in the following
terms :—
“ s 13. Where, in considering any application, the Commissioner
is of opinion that any matter or matters arising therefrom
or connected therewith should be further investigated, he
may of his own motion order an inquiry and specify in the
order each matter which is to be inquired into and the date

and the place appointed by him for the inquiry.”

Notice was served on the applicant informing him that his application
was fixed for inquiry under section 13 ; an inquiry was held in pursuance
of that notice, and after the inquiry the Deputy Commissioner made a
reasoned order refusing the application.

The submission for the appellant has been that an order of refusal
cannot lawfully be made if the only step taken by the Deputy.
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Cemmissioner was to hold such an inquiry. - Crown Counsel on the other
hand has conterided that section 13 empowers the Commissioner to take
action undecr it in considering an application, that is to say at a stagebeforo
ho comes to form ecither the adverse opinion referred to in section 9 or
the f'woumble opinion referred to in scction 10. In this contention the
reference in scctlon 13 to a mattei bcmw_furlhcr investigated would mean
an 111\cshgatmn further to that conducted by an lllx‘cstlf'a.tmn officer
under scection é In other words Crown Counscl argues that “heu an
appligation is heing considered, the Deputy Commissioner, if he finds
himself unable to reach a prima facie conclusion either way can conduct
an investigation by means of an inquiry under section 13 and act upen
the result of that inquiry ; the provisions of sub-scction (7) of scetion 14
would apply at the termination of the inquiry and the Commissioner
would thercupon havie the duty cither to take furbher action by public
notice under section 10 or else to refuse the application.

If such had been the Legislature’s intention, section 13 scems to bo
out of place : if it was contemplated that an inquiry be held by the Com-
missioner in order mercly to supplement the investigation alrecady con-
ductedunder scetion 8 by an investigating officer, one would have expected
to find that intention sct down in the scction which immediately followed
scetion 8. But that is not the only consideration against Crown
Counsél’s view, nor do I consider it an important consideration. Far more
important is the consideration that in that view the Commissioner can
by deciding.to hold an inquiry under scction 13 render inapplieable tho
explicit and important provisions insection 9 which ensure that an appli-
cation will not be refused escept in the circumstances which I have
enumerated carlier, the essential prercquisite for refusal being the notice
ostintended refusal on specified grounds and theopportunity to show cause
against a refusal within three months of the notice. T find myself quite
unable to subscribe to the view that in enacting section 13 the Legislature
intended to qualify in any way the conditions precedent to an order of
refusal which it had alrcady laid down explicitly in section 9. This_
opinion in reality concludes the argumenton the partic_-ular question raised
in"this appeal as to the validity of the present order of refusal ; but as
the matter has been fully argued we should, I think, examine section 13
with a view to interpreting the intention of the Legislature as to the

application of the section.

In principle there would be no objection to the holding of an inquiry
by the Commissioner before he forms an opinion whether or not a prima
Jucie case has been established ; indeed it may be desirable in some
cases that particular matters be thus investigated at an carly stage.
Hence it is not at first sight unreasonable to suppose that section 13 con-
templates an inquiry being held prior to the making of a tentative order

under section 9 or scction 10, as the case may be. YWhat renders such’a
in sub-section (7)°

\uppnbltlon unuam;nblo, however, is the provision
of scetion 14 which cumpch the Commissioner at 1l termination of
_an mquny under scetion I3 to make an order of refusal w 11010 the material
then before- him hivs not in his opinion established a prima facic ¢asc..
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Of course if the opinion formed by the Commissioner upon an inguiry
is favourable to the applicant and the step of publishing notice of an
intention to allow the application were to be taken, no inconsisteney with
the other sections, and no prejudice to an applicant or even to the publie
would arise. Bub this consideration is of little or no importance or assis-
tance having regard to the fact that sub-section (7) of scction I+
prescribes the alternative step of refusal which for reasons already stated
would create both inconsistency and injustice. I hold therefore that an

inquiry under section 13 canmnot precede, or be held in substitution for, the
procedure euvisaged in section 9. Whether, however, an inquiry, which
15 20t in purported pursuance of section 13, into any relevant matter, ean

be econducted by the Commissioner in order to assist him to reach onc of
the two alternative opinions referred to in scction 9 and scction 10
respectively, is a question which I do not consider it neeessary to examine,

Can then the Legislature have intended an inquiry under scction 13
to be held after the procedure envisaged in section 9 or in section 10
has been followed ? Let me consider first the ease wheore an inquiry has
been fixed under section 9 (3) (@) and has been concluded. Sub-section
(7) of scetion 14 requires the Commissioner to make his order at the close
of the inquiry or upon a date whicl he must fix at the close of the inquiry.
If he makes the order forthwith there would clearly seem to be no scope
thereafter for action wnder section 13 ; if, however, he only appoints a
date for his order, a course which would be taken whenever the mind of
the Commissioner is not made up at the close of the inquiry under seetion 9
(3) (@), an occasion may arise for the utilisation of the power conferred
by section 13. Thus if some matter had been overlooked, or not
adequately investigated at the first inquiry, then section 13 would fulfil an
useful purpose in providing for the further investigation of that matter
before the ultimate order is made under sub-section (7) of scetion 14,
No difficulty or prejudice would to my mind arise from this construction
sincé the alternative orders, one of which must be ‘made at the

termination of the inquiry under section 13, arc the same as would have
to be made after the inquiry under section 9 (3) (¢). In passing I should
mention that I doubt whether the making of the ultimate order can by
this means bo postponed beyond the dute oviginally fixed by the

Commissioner at the close of the inquiry under section 9 (3) («).

.I have also to consider whether there would be scope for the utilisation
of section 13 in a similar manner in a case where an inquiry has been
held under section 12 into an objection duly lodged after the notice under
section 10.  The holding of an inquiry under section I3 into some matter
after order has been resérved under sub-section (6) of section 14 in an
inquiry into an objection may in some instances be desirable for the saune
reasons to which I have referred in the preceding pavagraphs. " But T
expericnee some difficulty in so construing the statute for the reason that
one of the two alternativesteps which must follow theholding of an inquiry
undér section 13, namely the step referred to in paragraph (@) of sub-
section 7 of section 14, would be quite inappropriate in the ciremnstances.
Once notice has been published under.section 10 of an intention to allow
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an apphca.\uon and an mquny is held into an objection lodged within one
month of thut notice, it would be very ncmly absurd that the identical
step of publishing a notice under section 10 gn ing another opportunity
for ob]ectlom should again be taken.

Apart £rom\ the absurdity which can result if section 13 is utilised after
action is ta.ken\ under scction 10, general considerations also appear to
arise. Sectionill confers on an applicant a statutory right that his
application will be allowed if no objection is received within one month ;
and where objection is dulyreceived all that section 12 contemplates is an
inguiry into the matter of the objection ; if I may put it in that way, the
effect of a notice undersecction 10 is that the statute assuresthe applicant
of success, subject only to the decision of the Commissioner upon any
objection duly lodged and substantiated. In the absence of express
provision in section 13 qualifying that assurance, the powers conferred
by that section should not in my opinion be construed to affect that
statutory right in any way or to authorise the Commissioner to investigate
any matter other than a matter duly raised in an objection. Hence
one is forced to the conclusion that the power to hold an inquiry under
" section 13 cannot be exercised at any stage after the publication of a
statutory notice under section 10.

The order in the present case refusing the appellant’s application, not
having been made in accordance with the procedure set out in section 9,
is invalid. In Solamuthu v. The Commissioner for Registration of Indian
and Pakistant Residents * my brother Gunasekava stated ““ there has been
no proper inquiry into the appellant’s application and anorder cannot be
made upon it until such an inquiry has been held.”” That language is
-pé,rbx'cula.rly appropriate to the present case where an essential step in
the prescribed procedure has been completely ignored by the Deputy
Commissioner. Once the order appealed from is set aside on such ground
it must follow in my opinion that the steps hitherto taken upon the
application were a nullity, and that proper steps must now be taken by
the Commissioner even without a direction from this Court on that be-
half. But I entirely agree with my brother Gunasekara’s views as to the
implied power of this Court which flows from the jurisdiction conferred
by section 15 of the Act. The order appealed from is set aside and I
direct the Commissioner to consider and deal with the application under
the provisions of sections 9 and 10 of the Act. The respondent will pay
to the appellant costs fixed at Rs. 262°50.

T. S. FErNANDO, J.— 7
I agree with the views expressed by my brother in his judgment and
also agree that the order indicated by him shauld be made.

Order set aside.

1 (1956) 58 N. L. R. 157



