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R esp ond en t
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Thesavalamai—Debts o f a deceased person— Bight of surviving spouse to settle them- 
bg sale of deceased's property— Applicability of Roman-Dutch late.

Where the Thesavalam ai is silent the Roman-Dutch low is applicable.'
The rule of R om an-D utch law th a t  tho surviving spouse m ay validly sell 

immovable property  of a  deceased person in order to pay his debts is applicable 
to  parties governed by th e  Thesavalamai.

j ^ R R E A L  from  a ju d g m e n t o f  th e  D istrict Court, C havakacheheri.

S . J .  T. C h e lv a u a y a k a m , Q .C ., w ith  P .  Som alU akam  and 0 .  S k a n m ia ja -  
n a ya g a m , for th e  p la in tif f  ap pellan t.

I I . IF. T a m b ia h , w ith  H . L .  tie S i lv a ,  for the defendant respondent.

C u r. a d v . vu lt.

M arch 15, 1955. S ax so x x , J .—

T h e land w hich  is  th e  su b jec t m atter of this p a rtitio n  action  w a s  
purchased by  one V a ira m u ttu  in  1917. H e died in 1929 leav in g  h is  w idow  
Sinnam m ah and h is m inor ch ild  Saravanam uttu, th e  p re sen t. p laintiff, 
an d  i t  is com m on grou n d  th a t  each  o f  them thereupon becam e entitled  
to  a  h a lf  share o f  th e  la n d . V airam uttu  had borrow ed tw o  sum s o f  
R s. 150 and R s. 170 on  tw o  m ortgage bonds in 1925. In  1930 S inn am m ah  
sold  th e  entire lan d  to  on e  V elau thap illa i for a sum  o f  R s. 500. T he deed  
o f  sa le  con ta ins rec ita ls  to  th e  effect that, two sum s o f  R s. 23S and  
R s. 262 respective!}' w ere d u e on  th e  bonds, and th a t  th e  m ortgagees 
w ere pressing her for p a y m e n t. There is no question th a t  th e  mortgage- 
d eb ts  were se ttled  b y  S inn am m ah  w ith  the m oney she ob ta in ed  b y  th is  
sale. T he p la in tiff, h o w ev er , cla im s that Sinnam m ah had  no right to  
se ll h is h a lf  share an d  th a t  th e  t it le  to  that share is still in  him .

T h e parties arc a d m itte d ly  governed  b y  the T hesavalam ai, b u t there  
docs n o t appear to  b e a n y  s ta tu to ry  provision or decision  o f  th is Court 
d ea lin g  w ith  th e  p a rticu la r  p o in t  under that special law . T he R om an  
D u tch  Law  is  therefore  ap p licab le—S a la p a th y p il la i  v . S in n a la m b y '1. 
N o w  there is an  u n b rok en  lin e  o f  decisions to the effect th a t  th e  su rviv in g  
sp ou se  m ay  v a lid ly  se ll th e  m ovab le and im m ovab le prop erty  o f  a  
d eceased  person  in  order to  p a y  h is debts. The earliest case is F ern a n d o  v. 
F ern a n d o  2 d ecided  b y  a F u ll B ench , the principle ap plicab le being that 
th e  survivor rep resen ted  a ll th e  parties interested  in  th e  com m on es ta te  
and  th ey  m u st bear th e  burdens o f  th e  estate equally  w ith  th e  survivor ; 
th e y  should  th erefore  sta n d  b y  an alienation bona fide m ade for th e  
p urpose o f  d isch arg ing  th a t  burden— See A in a t is  A p p u  v. S a d r is  P e r e r a 3?

1 (1940) 00 -V. L. R . 307. 5 (ISSO) 3 Lor. 230.
* (1SS3) llfmft 313.
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Perera v. Palhumma  *. L ater cases L ave decided  th a t  th e  surviving spouse 
m a y  be co n sid ered  a s  actin g  in  th e  ca p a city  o f  a n  ex ecu to r  de son lorl 
i f  tiie  c ircu m sta n ces  ju st ify  t lia t conclusion, ev e n  th o u g h  there m ay  
be on ly  on e  a c t  o f  d ea lin g  w ith  th e  property. S ee  P rin s v. P ieris2, Bab tin 
A ppu el al. v. Waidasekera 3.

I t  is too  la te  n o w  for u s  to  reconsider th is  m atter . Mr. C helvanayakam  
relied on  th e  ca se  o f  Mon!ford v. Gibson4 to  su p p o rt Iris argum ent th a t  
an ex ecu to r  da son tort has no pow er to  se ll im m o v a b le  property, bu t  
th a t  a u th o r ity  h a s  b een  referred to  in  Babun A ppu  et al. v. Waidasekera 
(supra) so  th a t  th e  ju d ges who decided th a t ca se  w ere  w ell aware o f  j i ­
l t  fo llow s th a t  th e  p la in t iff has no t itle  to  th e  land  so u g h t to  be partitioned  
and h is  a c tio n  w a s  r igh tly  dism issed. T h e ap p ea l m u st therefore be 
dism issed  w ith  c o s ts  in  both  Courts.

Gratia e x , J .— I  agree.
A  p p e a l  d ism issed .


