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1 9 3 7 Present: Poyser S.P.J. and Fernando A.J. 

J A Y A R A T N E et al. v. ZOYSA. 

187—D. C. Galle, 14,912. 

Partition action—Proof of title—Interlocutory order—Successive intervenients. 

In a partition action after interlocutory decree the plaintiff i s not 
bound to prove his title against each successive intervenient. 

Appuhamy v. Gooneratne (J Wijeyawardene's Reports 60) followed. 
^ P P E A L from an order of the District Judge of Galle. 

L. A. Rajapakse (w i th h im V". F. Gooneratne), for plaintiffs, appel lants . 

158th added defendant respondent, in person. 

June 18,1937. FERNANDO A.J.— 

The plaint in this partition action w a s filed in 1917, and a prel iminary 
plan w a s made in 1921, showing a land of an e x t e n t of 20 acres 3 roods 
9 perches. Later, another plan w a s made in 1927 showing an e x t e n t 
of 27 acres 1 rood 27 perches . Interlocutory decree w a s entered on 
Augus t 3, 1928, and at that stage one of the parties to the action w a s 
the 85th defendant, the mother of the 158th added defendant. 

In 1934, the 85th defendant and a brother of the 158th added defendant-
respondent filed an intervention, and in their s tatement of c laim t h e y 
named the 158th added defendant as also a person enti t led to a share 
in the land. Their s ta tement of c la im w a s dated May 12, 1934, and on 
October 19, 1934, the Court a l lowed the brother of the 158th added 
defendant to w i thdraw his claim, but refused a s imilar application m a d e 
by the 85 th defendant. On N o v e m b e r 9, 1934, the intervent ion of t h e 
85th defendant w a s also w i thdrawn and dismissed wi thout costs. 

The respondent w a s first present in Court on Ju ly 1, 1935, and w a s 
added as a party to the action on that date. It w o u l d appear from the 
proceedings of that date that h e w a s unable to state h i s c laim at' the 
t ime a l though he w a s added. He filed the s ta tement of claim on J u l y 
15, 1935, and appears to h a v e amended that s ta tement on December 19, 
1935. 

The learned District Judge inquired into the intervent ion on several 
dates, and on May 8, 1936, m a d e order dismiss ing the plaintiff's act ion 
w i t h respect to lots B and C in plan X I w h i c h appears to have been filed 
by the 158th added defendant. It w o u l d appear, however , from the 
earlier portion of his order that h e intended to dismiss the action w i t h 
respect to lots B and C in plan No. 629 w h i c h had been filed by the 
plaintiff, and against this order the appeal is filed by the plaintiffs-
appellants. In the course of h i s order, the learned District Judge 
observes that " the att i tude taken up by the 158th defendant's mother 
and the long de lay on h i s part in coming to Court must be considered, 
but they cannot conclude the quest ion". He, however , does not refer 
to this aspect of the mat ter any further. Moreover in his order t h e 
learned District Judge does not find that the intervenient is himself 
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ent i t led to the ent irety or to any portion of the lots w h i c h h e exc luded 
from the partition. In other words ' h e appears to h a v e treated this 
action as one in w h i c h the regulari ty of the prev ious trial w a s quest ioned, 
and to express h i s o w n opinion that, on the ev idence before h i m the 
earl ier order w a s incorrect. 

In a case w h e r e an inter locutory decree has been entered in a partit ion 
action, there is no rule of l a w w h i c h lays d o w n the per iod after w h i c h 
intervent ion wi l l not be a l lowed, but I m i g h t refer to the remarks of 
Wood-Renton C.J. in Bandara v. B a b a ' " w e are n o t concerned here 
w i t h the po l icy of t h e law, a l though I m a y s a y in pass ing that I th ink 
that the right of intervent ion under the Part i t ion Ordinance, 1863, so far 
from be ing e x t e n d e d should be peremptor i ly barred in the Courts of 
first instance on the e x p i r y of a prescribed period after the inter locutory 
decree, and could be so barred w i t h safety, provided a l w a y s that due-
provis ion w a s m a d e for secur ing greater publ i c i ty t o part i t ion proceed­
ings ". The respondent h imsel f in the course of h i s address to us stated 
that h e w a s present in Court in N o v e m b e r , 1934 w h e n h is mother's 
and brother's c la im w a s w i t h d r a w n . H e also s tated that h e w a s in 
possession of the land s ince 1926, and it w i l l be not iced that the p l a n 
o n w h i c h the first trial took p lace w a s a p l a n m a d e in 1927. It w o u l d 
appear therefore that the in terven ient w a s a w a r e that t h e lots w h i c h 
h e sought to e x c l u d e had> b e e n s u r v e y e d for the p u r p o s e . of th i s 
act ion so long ago as 1927, and h e sought to in tervene only at the e n d 
of 1935, a l though h e w a s aware that his brother had in tervened the 
prev ious year-

In the course of the inquiry on the intervent ion of the 158th added 
defendant , the m a i n port ion of the e v i d e n c e led for the respondent 
consis ted of certain d o c u m e n t s b y w h i c h h e sought t o p r o v e that t h e 
deeds rel ied on b y the plainti f fs-appel lants did not cover t h e ent i re ty 
of t h e land w h i c h h a d b e e n surveyed , and t h e l earned Dis tr ic t J u d g e 
in h i s order h e l d ' that in h i s opinion the land ca l led P a m b o k k e w a t t a 
did not inc lude lo ts B l , B2 , and C. H e appears t o h a v e c o m e t o t h i s 
conclusion b y a cons iderat ion of s o m e of t h e deeds t endered b y t h e 
respondent . It w o u l d a lmost appear that the l earned Distr ict Judge 
thought that the burden of prov ing that the land sought to be part i t ioned 
w a s covered by the deeds w a s on the plaintiffs. I w o u l d here refer to the 
remarks of Wood-Renton C.J. in Appuhamy v. Gooneratne '. " It w o u l d 
b e mons trous to hold and there is no e n a c t m e n t and so far as I am aware , 
there is no decis ion w h i c h c o m p e l s u s to hold that in all part i t ion actions, 
t h e plaintiff m u s t prove h i s t i t le afresh against e v e r y success ive inter­
v e n i e n t " . It w i l l b e not iced that in th i s case t h e respondent 's bro ther , 
and h is mother both w i t h d r e w the ir contes t a n d w e r e not prepared 
on the trial date to contes t t h e posi t ion that the lands that had been,, 
s u r v e y e d w e r e al l possessed in o n e b e t w e e n the part ies to the action, 
and an inter locutory decree w a s entered p r e s u m a b l y because the learned 
Distr ict J u d g e w a s t h e n satisfied that the land w a s so possessed in 
common. It m a y not be correct to say that in all part i t ion actions, 
t h e burden of proof i s a l w a y s on the intervenient , but in a case l ike t h e 
present one , it s e e m s c lear t h a t t h e in terven ient should not b e a l l o w e d 

1 19 N. L. R. 1. 2 [1913) Wijeijawardene.s Reports 60. 
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to pick ho les in the case for the plaintiff wi thout first establishing some 
claim or interest in himself . Otherwise the result w o u l d b e that four or 
five members of one family can each of t h e m in turn attack the case 
for the plaintiff by success ive intervent ions and prolong partition actions 
for a large number of years. 

In the c ircumstances of this case, I th ink the learned District Judge 
w a s wrong in dismissing the plaintiff's action w i t h regard to lots B and C, 
and I would set aside that order and a l low the appeal. The intervent ion 
of the 158th defendant-respondent is dismissed w i t h costs here and in the 
Court be low. 

POYSEK S . P . J . — I agree- Appeal allowed. 
-» 


