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Present: Lasce l l e s C.J . and Pereira J . 

P E R E R A v. P E L M A D U L L A R U B B E R A N D T E A CO. et. al. 

22—D. 0. Ratnwpura, 1,873. 

Co-owner—Right to compensation for improvements effected by him— 
Is bona fide possessor obtaining a certificate of quiet possession 
entitled to compensation from owner f—Ordinance No 12 of 
1840, s. 7. 

A co-owner building on "Common property has no larger rights 
to compensation than a bona fide improver of property which was 
not his own. He is entit led t o either the value of the improvements, 
that is , t o • the difference between the- original and the enhanced 
value of the property, or to the costs of improvements, whichever 
is less. • , ' 

A bona fide possessor paying a sum of money to the Crown for 
obtaining a certificate of quiet possession was held not entitled t o 
claim that sum as compensation for improvements from the owner 
of the land.-

LASCELLES C.JT.—There can be n o objection as to the advantage 
of paying off a mortgage on a property, but the advisability of 
obtaining a certificate of quiet possession m a y vary according t o 
circumstances and the position of the owner Ordinance 
No. 12 of 1840 lends no sanction to the curious system which 
seems t o have grown,.up of practically selling the land a t a fixed 
rate per acre and then issuing a certificate of quite possession 
instead of a Crown grant. 

Per PEBEIBA J.—The expression " v a l u e of improvements" in 
section 5 of the Partition Ordinance means what the party who 
has effected the improvements is, in law, entitled to receive as 
compensation for the improvements. 

IN th i s case the plaintiff sought fcp partit ion a land cal led Galande-
pe lapanguwa , in e x t e n t about 100 acres, wh ich consisted of 

several chenas , and which formed part of R i lhene es ta te , wh ich 
belonged t o t h e de fendant company . 

T h e learned Dis tr i c t J u d g e (Allan B e v e n , E s q . ) , after discussing 
the fac t s , m a d e t h e fol lowing order: — 

The value of the rubber. is estimated at Rs . 250 to Rs . 400 an acre, 
but I doubt whether the first defendant company can claim that sum. 
A bona fide possessor is no t ent^f&l t o claim, more than was actually 
•expejjfcd, hut may include thtf^value of labour in such expenditure 
(1 G?WiR. 22). I p u t this down roughly a t R s . 100 an acre on Mr. 
Hawknrs evidence. The plaintiff wQI /therefore have to pay at that 
rate per acre, plus his proportionate share for the certificate of quiet 
possession, before he enters injo possession of his 10/18, 
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I understand' some 8 acres have been se t aside, unplanted, for t h e 
second minor defendant. If, however, there is t o be a partit ion, he 
m u s t come i n a n d p a y equal ly if h i s guardian ad litem wishes t o h a v e 
his share from the planted portion, b u t the Commissioner appointed 
t o divide the land will , a s far a s possible, apportion t o him the portion 
unplanted for bis share. V 

Enter an interlocutory decree for partit ion a s follows:—Plaintiff t o 
1«/I8ths of the l a n d ; first defen l a i t company t o 7 / 1 8 t h s ; tho second 
defendant t o l / 18 th . 

T h e Commissioner in partitioning! the land will est imate the planted 
portion a t R s . 100 a n acre, a t whicn rate plaintiff wil l have t o p a y first 
defendant company for h i s share' (viz. , 10/18) before he c a n enter into 
possession, p lus his proportionate share of Rs . 1,000 for the certificate 
of quiet possession. < \ 

T h e second minor defendant t o ge t l / 1 8 t r p p f the land from the 
implanted portion. \ ;) 

A s regards costs , I think the fairest order would be that each party 
should bear i t s o w n cos ts , because if plaintiff has w o n o n the, question 
of t i t le , the first defendant company is ent i t led t o the cost of proving 
his right t o compensation. j 

Costs of partit ion will b e borne p\ro rata. 

T h e first d e f e n d a n t c o m p a n y t p p e a l e d . 

T h e plainti f f -respondent filed a s t a t e m e n t of objec t ions under 
^ t i o f ( > 7 2 / & i / t ^ e Civil Procedure Codel, I ; , 

. D&Shnip'ayo; for first d e f e n d a n t , ' a p ^ l f c n t . e . \ „ 
' V • ' • ^ V ',: . ' ' 4 / . 
A: St. V. Jayewardene, fdr plainti|E, respondent . • 

r . ' Cur. adv. vult. 

M a y .14. 1913 . L A . S ^ L B S C . J . — 

T h e n i t is said t h a t t h e learned Dis tr ic t J u d g e w a s wrong in 
e s t i m a t i n g c o m p e n s a t i o n , o n t i e footing, t h a t t h e Erst de fendant -
appe l lant i s n o t ent i t l ed t o c la im m o r e t h a n w a s ac tua l ly e x p e n d e d 
o n t h e i m p r o v e m e n t s . B u t t h e j u d g m e n t in th i s r e s p e c t i s in 
accordance w i t h t h e principles l a id d o w n b y t h i s Court . I n Silva 
v. Babunhamy 1 th i s Court w a s n o t prepared t o hold t h a t a co-owner' 
bui lding o n c o m m o n property h a d a n y larger rights t o c o m p e n s a t i o n 
t h a n a bona fide improver of property w h i c h w a s n o t h i s o w n . T h e 
right of t h e la t ter i s t o e i ther t h e v a l u e of t h e i m p r o v e m e n t s , t h a t 
i s , t o t h e difference b e t w e e n t h e original and t h e e n h a n c e d v a l u e 
of t h e property, 'or t o t h e cost of t h e i m p r o v e m e n t s , w h i c h e v e r is 
l e s s . I n t h i s connec t ion I m a y n o t e t h a t E n g l i s h Courts of E q u i t y , 
in part i t ion act ions , h a v e fo l lowed t h e s a m e principle . T h e al low­
ance t o w h i c h t h e improv ing co-owner is ent i t l ed e x t e n d s t o t h e 
a m o u n t by w h i c h t h e v a l u e of t h e property, e s t i m a t e d = at t h e 
c o m m e n c e m e n t of t h e ac t ion , h a s b e e n increased , n o t e x c e e d i n g 
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t h e a m o u n t expended (WaUon v. 6&M8, 1 Be Jones Partington v. 
Forrester 2 ) . . 1 do n o t th ink that any except ion can be t a k e n t o 
t h e dec is ion o n th i s ground. 

I n o w proceed t o deal w i t h t h e plaintiff-respondent's cross objec­
t ions . H e objects , in t h e first p lace , t h a t t h e compensat ion payable 
by t h e plaintiff should b e restricted t o t h e 97 acres p lanted before 
t h e receipt of t h e l e t ter P 3 dated February 6, 1911 . T h e content ion 
is that t h e first defendant , after t h e receipt of t h a t let ter , ceased 
t o be a bona fide possessor. Th i s let ter w a s addressed t o Mr. 
H a w k i n s by M r . Gunawardene , on behalf of the plaintiff-respondent, 
s ta t ing h i s c l i ent ' s c l a i m t o 11 / 1 8 t h shares in t h e land, a n d g ives 
not ice t o Mr. H a w k i n s not t o p lant t h e whole of t h e panguwa. T h e 
plaint in t h e act ion w a s filed o n February 24 , 1911 . I t i s t h u s not 
very mater ia l whe ther t h e d a t e of t h e le t ter or t h e date of the inst i ­
tu t ion b e t a k e n as t h e po int w h e n t h e plaintiff ceased t o h a v e the 
r ights of a bona fide possessor , for i t i s clear that h e cannot c la im 
any a l lowance for i m p r o v e m e n t s effected after litis contestatio. 
T h e compensat ion , I think, should be l imited to improvements 
m a d e before th i s date . 

N e x t , t h e plaintiff-respondent objects t o being called o n t o pay 
compensa t ion for his share of t h e R s . 1,000 paid for t h e certificate 
of quiet possess ion . I t i s contended by t h e plaintiff-respondent 
t h a t His posi t ion is analogous t o that of a possessor w h o h a s paid 
off a n e n c u m b r a n c e ; t h a t h e h a s improved t h e l a n d ; and that t h e 
true o w n e r i s no t ent i t led t o h a v e the benefit of t h i s improvement 
w i t h o u t pay ing for it . I do not think t h a t there is any true analogy 
b e t w e e n t h e t w o cases . I n t h e o n e case t h e possessor frees the 
l a n d from a charge w h i c h is enforceable at l a w ; h e confers an 
unquest ionable benefit u p o n future owners of t h e property. B u t 
a certif icate of qu ie t possess ion affords protect ion against a mere ly 
c o n t i n g e n t danger, aga ins t a c l a i m w h i c h possibly m a y never b e se t 
u p b y t h e Crown. There c a n b e n o object ion as t o t h e advantage 
of pay ing off a mortgage o n a property, b u t t h e advisabil i ty of 
obta in ing a certif icate of quiet possess ion m a y vary according t o 
c i r c u m s t a n c e s and t h e posit ion of t h e owner . W h a t is t o the 
advantage o f a joint s tock c o m p a n y is n o t a lways necessary or 
usefu l t o a private owner . 

B u t there i s another considerat ion. T h e purchase of a certificate 
of quie t possess ion a t a fixed price per acre i s a proceeding unwar­
r a n t e d b y l a w . U n d e r s ec t ion 7 of Ordinance N o . 12 of 1840, if 
t h e G o v e r n m e n t A g e n t i s satisfied o n inves t igat ion t h a t t h 9 Crown 
h a s n o c l a i m t o t h i s land, i t i s h i s d u t y , w i t h t h e consent of t h e 
Governor, t o grant a certificate t o t h a t effect. I f t h e Crown has 
n o c l a i m t o t h e land , t h e appl icant b e c o m e s ent i t l ed ex 'debito jwtitia 
t o t h e cert i f icate. O n t h e o ther h a n d , if t h e Crown h a s any c la im 
t o t h e property n o certif icate should b e g iven . T h e Ordinance l e n d B 
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of practically selling the land at a fixed rate per acre and then 
issuing a certificate of quiet possession instead of a Crown grant. 

I think that the plaintiff is not chargeable with any part of the 
cost of these proceedings. 

The remaining cross objection is with regard to costs. The 
plaintiff-respondent contends that he should not have been deprived 
of the costs of the contest. In view of the plaintiff's delay in coming 
forward with his claim, I would not disturb the order as to costs. 

In the result the appeal should be dismissed with costs; but the 
decree should be modified (a) by directing the Commissioner, in 
estimating compensation, to exclude any land planted after February 
7, 1911, and By deleting so much of the decree as orders the 
plaintiff to pay his proportionate share of the Rs. 1,000 paid for 
the certificate of quiet possession. 

PEKBIBA J . — 

I agree, and I would add that under section S of the Partition 
Ordinance the Commissioner appointed to make a partition has to 
do so with reference, inter alia, to the value ofi any improvements 
made on the property to be partitioned. In my opinion this ex­
pression—" value of improvements "—means no more than what 
the party who has effected the improvements is, in law, entitled to 
receive as their value. In the case of a bonai fide possessor, what 
he is entitled to receive as the value of improvements effected by 
him is the amount by which the value of the whole property on 
which the improvements have been effected has been enhanced by 
reason of the improvements, or the actual expenditure incurred in 
effecting the improvements, whichever is less. In the circumstances 
of this case, the first defendant is in the position of such a 
possessor. 

1918. 

Appeal dismissed; cross appeal allowed.. 

LABOBLLBS 
C.J . 
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