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1971 Present:  A l ie s , J .,  a n d  W eerarnantry , J.

K .  G IA N C H A IY D , A p p e lla n t ,  and T . M . N . H Y D E R  A L I  a n d  3 o th e rs ,
R e s p o n d e n ts

S. G. 200 (F )j67 — D . C. Colombo 61676/11

Appeal— Ex parte 1 earing owing to absence of respondents' Coitnsrl— Application 
made then after by respondents for re-listing the appeal— Cicil Procedure Code, 
s. I l l — “  Sufficient cause

Queen’s Counsol and Junior Counsel had been retained to appear for the 
plaintiffs-respondents. When tho appeal was heard on G:h Juno 1970 there 
was no appearance for tho respondents and, after tho argument o f Counsel 
for tho defendant-appellant was heard and judgment was reserved, order was 
made on lGth July 1970 allowing the appeal o f tho appellant. Subsequently 
the present application was made by tho plaintiffs-respondents under section 
771 of tho Civil Procedure Code for ro-listing tho appeal.

Held that the application could not bo granted unless satisfactory 
explanations were given not only by tho Queen's Counsel but also by tho 
Junior Counsel fo.- t}ioir failuro to be present in Court when tho appeal was 
heard.

T h i s  w as a n  a p p l ic a t io n  m a d e  b y  th e  p la in t if fs -r e s p o n d e n ts  
u n d er S ection  771 o f  th e  C iv il P r o ce d u r e  C od e  fo r  re -lis t in g  th e  p r e s e n t  
ap p ea l from  a  ju d g m e n t  o f  th e  D is t r ic t  C ou rt, C o lo m b o .

Izadeen Mohamed, Q .C ., w ith  S. C. Crosselle-Thambiali, f o r  th e  
d e fen d a n t-a p p e lla n t.

FI. ]V. Jayewardene, Q.O., w ith  R. Manikkavasagar, f o r  th e  p la in t if fs -  
respondents.

Cur. adv. vult.

J u ly  1 ,1 9 7 1 . A l l e s , J .—

T h is  is an  a p p lic a t io n  t o  h a v e  th e  ju d g m e n t a n d  d e cre e  o f  th is  C o u r t  
de livered  on  lG th  J u ly  1 9 7 0  v a c a te d  a n d  the ap pea l re -lis ted  fo r  a r g u m e n t . 
T h e  appeal w as a rg u e d  b e fo r e  m y  b ro th e r  W ce ra m a n tr } ',  J .  a n d  m y s e l f  
on  Oth J u n e  1970 . C o u n se l a p p e a re d  for  th e d e fe n d a n t -a p p e lla n t  b u t  
there was n o  a p p e a r a n ce  f o r  th e  p la in tiffs -resp on d en ts . A f t e r  h e a r in g  
th e argu m en t o f  C o u n se l fo r  th o  a p p ella n ts, w e reserv ed  o u r  o r d e r  a n d  
the Court, in  a  co n s id e r e d  ju d g m e n t , m ade o rd e r  o n  10 th  J u ly  1970  
a llow in g  the a p p ea l a n d  d ism iss in g  th e  p la in tiffs -re sp o n d e n ts  a c t io n  w ith  

costs.

T h e  p la in tiffs -re sp o n d e n ts  h a v e  n o w  p a rtia lly  e x p la in e d  in o  c ir c u m ­
stances in w hich  th e y  w ere  n o t  rep resen ted  a t th e h ea rin g  o f  th e  a p p e a l 
an d  an  a ffid a v it  fr o m  le a rn e d  Q u e e n ’s C ounsel— n o t  Q u e e n ’s  C ou n se l
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w h o  a p p e a r e d  in  s u p p o r t  o f  the a p p lic a t io n — h a s been  su b m itte d  fo r  
o u r  c o n s id e r a t io n . A c co r d in g  to C ou n sel’s a ff id a v it ,  h e  h ad  b een  re ta in ed  
t o  a p p e a r  fo r  th e  p la in tiffs -resp on d en ts  in  J u ly  19GS, b u t  h is C lerk  h a d  
in a d v e r te n t ly  fa ile d  to  n o t ify  the R e g is t ia r  o f  th e  C o u rt  o f  th is  fa c t .  
T h is  c a se  w a s  lis te d  fo r  hearing o n  6 th  J u n e  1970 , w h ich  w a s n o t  o n e  
o f  th e  fr e e  d a te s  o f  learn ed  Q ueen ’s C ou n se l a n d  co n s e q u e n t ly  h e  w as 
n o t  p r e se n t  in  C o u r t  o n  th a t da te . I t  w a s  o n ly  o n  17 th  J u ly  1970 
th a t  le a rn e d  Q u e e n ’s C ounsel becam e a w a re  th a t  th e  a p p ea l h a d  been  
h eard  a n d  th a t  th is  C o u rt  had d e livered  ju d g m e n t  d ism issin g  h is  c l ie n t ’s 
a c t io n . W e  a c c e p t , w ith ou t reserv a tion , th e  a v e rm e n ts  co n ta in e d  
in  C o u n se l’s  a ff id a v it  expla in in g  h is  in a b il it y  t o  b e  p re se n t in 
C o u r t  o n  Gth J u n e  1970. I f  the m a tte r  s t o o d  th ere , w e m ig h t  h a v e  
b e e n  d is p o s e d  t o  h a v e  th e  case listed  a n ew  fo r  a rg u m e n t , p a rt icu la r ly  
as  C ou n se l f o r  th e  ap p e lla n t, w ho w as th e  su cce ss fu l p a r ty  a t  th e  a p p ea l 
h a d  n o  o b je c t io n s  t o  th e  appeal b e in g  re -a rg u e d . T h e re  is h o w e v e r  
n o  e x p la n a t io n  b e fo r e  th is  'Court w h y  J u n io r  C ou n se l, w h o  m u st h a v e  
b e e n  r e ta in e d  to  assist learned Q u een ’s C ou n se l, fa ile d  to  b e  p re se n t in 
C o u rt  o n  Gth J u n e  1970. I f  w e w ere  t o  p e r m it  th is  a p p lica t io n , in 
th e  a b s e n c e  o f  su ch  an  exp lan ation , w e  w o u ld  cre a te  a n  u n h e a lth y  
p r e c e d e n t . I t  is a lso  p ertin en t to  ta k e  n o t e  o f  th e  fa c t  th a t  it  w as. 
p u b lic ly  a n n o u n c e d  a t  th e  con clu sion  o f  th e  a rg u m e n t , th a t  ju d g m e n t . 
h a d  b e e n  re se rv e d . H a d  the p la in t iffs -re s p o n d e n ts ’ legal a d v isers  
b e e n  a le rt , th e y  w o u ld  h a v e  been a w a re  th a t  th e  a p p e a l h a d  b e e n  listed , 
h ea rd  a n d  t h a t  ju d g m e n t  had been  reserv ed  s o o n  a fte r  Gth J u n e  1970. 
I t  w as o n ly  o n  17 th  J u ly  1970 w h en  lea rn ed  Q u e e n ’s  C ounsel b ro u g h t 
th e  la p se  to  th e  n o t ic e  o f  th is C ou rt, th a t  s te p s  w ere  ta k en  to  re -lis t  th e  
a p p e a l f o r  a rg u m e n t .

T h is  is n o t  a  ca se  in  w hich  th e c l ie n t ’s  leg a l a d v ise rs  h a d  m ista k en  a 
d a te — a n  e x p la n a t io n  w hich  m a y  a m o u n t  t o  “  su ffic ie n t ca u se  ”  u n d er 
S e c t io n  771 o f  th e  C ivil P roced u re  C o d e  b u t  a  ca se  w h ere  J u n io r  C ounsel 
has n o t  p la c e d  a n y  ex p la n a tion  b e fo re  C o u r t  f o r  h is fa ilu re  to  be  presen t 
in  C o u r t  on  th e  r e le v a n t date. I n  Kalauane Dhammadassi 'Thera v. 
Mawella Dhammavisiiddhi Thero 1 57 N . L . R .  4 0 0 , an  a p p lica t io n  fo r  th e 
re -lis t in g  o f  an  a p p ea l, w hich  had a lre a d y  b e e n  d is p o se d  o f ,  w as a llow ed  
b j '  th e  sa m e  B e n ch  th a t  heard th e  a p p e a l. T h e  C o u rt  h e ld  th a t  th e 
p e t it io n e r  h a d  sa tis fa cto r ily  e x p la in e d  th a t  h e  w a s p re v e n te d  b y  
“  su ffic ie n t  ca u se  ”  fr o m  appearing  e ith er  p e r so n a lly  o r  b y  C ounsel, a t  th e 
h e a r in g  o f  th e  a p p e a l. In  th at case  th e  p e t it io n e r  h ad  p r o v id e d  th e  
fees  f o r  r e ta in in g  C oun sel to  his P r o c t o r .  H is  P r o c t o r  h o w e v e r  m is­
a p p r o p r ia te d  th e  fees  an d  co n seq u en tly  n o  C ou n se l w as re ta in e d  an d  
u n d e r s ta n d a b ly , n o  C ounsel ap p ea red  fo r  th e  p e t it io n e rs  o n  th e  d a te  
w h en  th e  a p p e a l w as argued. In  th e  in s ta n t  case , th e  fa c ts  a re  q u ite  
d iffe re n t . T h e r e  is n o  exp lan ation  b e fo r e  th is  C o u r t  w h y  C ou n sel w ho 
h a d  b e e n  re ta in e d  as J u n ior  to  Q u e e n ’s C o u n se l fa ile d  to  a p p e a r  o n  th e 
d u e  d a te .  C o n se q u e n tly  we h o ld  th a t  th e  p la in tiffs -re sp o n d e n ts  h a v e

1 0955) 57 N . L . R. 4C0.
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n o t  sa t is fa c to r ily  e x p la in e d  t o  the C ou rt w h y  C o u n se l, w h o  w o u ld  h a v o  
been  re ta in ed  as J u n io r  t o  Q u e e n ’s C ounsel, w as n o t  p r e se n t  in  C ou rt on  
Gth J u n e  1 9 7 0 a n d  w e a re , th ere fore , con stra in ed  to  re fu s e  th is  a p p lic a t io n . 
S ince C ou n sel f o r  th e  a p p e lla n t  w as agreeab le  t o  t h e  a p p lic a t io n  be in g  
a llow ed , w e  m a k e  n o  o r d e r  as to  th e  costs  o f  th is  a p p lic a t io n .

W eebam antry , J .— 1 agree.

A p 2)lication refused.


