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[Ik thu Court of Criminal Appeal]

1959 Present: Basnayake, C.J. (President), Pnlle, 3., and Sanson!, J  

•rri h: Q U E E N  v . L . A . PIY A D A SA  and 3 others 

Appeals Nos. 22 to 25 of 1959, with Applications Nos. 29  to 32  

S. C. 3— M. C. Colombo South, 88795

Trial before Supreme Court—Jury divided four to thee—Incapacity o f Judge to require 
them to retire for further consideration—Quorum for verdict—Criminal Procedure 
Code, as. 223, 247, 248, 249, 250.

Held (by the majority of the Court): In a trial before the Supreme Court, 
tiie power conferred on the Judge by section 247 (2) of the Criminal Pro -edure 
Code to require the jury to retire for further consideration is exercisable only 
when the jury are not unanimous but are agreed by the required majority 
of not less than five to two. I f  the jury are divided four to  three they have 
no power under the Code to return a  verdict, and the Judge, in such a  case, 
must discharge them in accordance with the imperative requirement of section 
250 and cannot require them either under section 247 (2) or under section 248 
(2) to retire for further consideration.

/A P P E A L S  aga in st fonr con viction s in  a tria l before th e  Suprem e 
Court.

G. E. Chitty, Q.C., w ith  K . Shinya, L. 7 . P . Wettasingha and Neville 
Wijeratne (assigned), for A ccused-A ppellants.

A . C. M. Ameer, A ctin g D ep u ty  Solicitor-G eneral, w ith  V. S. A . 
PuUenayegum, Crown C ounsel, for A ttorney-G eneral.

Gur. adv. w it.

J u ly  27, 1959. Basnayake, C .J.—

T he four appellants w ere in d icted  on th e follow ing charges :—

“ 1. T hat on or ab ou t th e 29th day o f M ay 1958, a t D eh iw ela  
in  th e d ivision  o f Colom bo South , w ithin  the jurisd iction  o f th is C ourt, 
you did agree to  a c t togeth er w ith  a  com m on purpose for or in  com m its 
tin g  or ab ettin g  th e  offence o f  illega l rem oval o f  te x tile s  and  other  
articles from  R anee S tores, prem ises situ ated  a t N o . 3 9 , G alle R oad , 
D ehiw ela, an  offence again st R egulation  22 o f th e E m ergency (M iscel­
laneous Provisions & Pow ers) R egulations, published in  G overnm ent
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G azette N o. 11,321 o f th e 27th  M ay 1958 and m ade b y  th e  Governor- 
G eneral under Section 5 o f th e Public S ecu rity  Ordinance, N o. 25 o f  
1947 (as am ended by A ct N o. 22 o f 1949 and A ct N o. 34 o f 1953) and  
you  are thereby gu ilty  o f conspiracy to  com m it th e said  offence, in  
consequence o f w hich conspiracy th e said  offence o f illega l rem oval 
o f  tex tile s  and other articles from  th e said  prem ises w as com m itted, 
and you  are thereby g u ilty  o f an offence punishable under th e said  
R egulation  22 read w ith  Sections 113B and 102 o f th e P en al Code.

“ 2 . T hat a t th e tim e and p lace aforesaid and in  th e course o f th e  
sam e transaction , you  did illega lly  rem ove tex tile s and other articles 
from  th e said  R anee Stores, prem ises situ ated  a t N o. 39, G alle R oad, 
D ehiw ela, and you are thereby g u ilty  o f an  offence against th e said  
R egu lation  22 punishable under the said  R egulation.

“ 3 . T hat a t th e tim e and place aforesaid and in  th e course o f the  
sam e transaction  you  d id  com m it house breaking b y  n igh t w ith  in ten t 
to  com m it th e ft b y  entering th e said  R anee Stores in  th e occupation  
o f one A nthony P u lle A lfred, and th a t you  have thereby com m itted  
a n  offence punishable under Section  443 o f th e P enal Code.

“ 4 . T hat a t th e tim e and place aforesaid and in  th e course o f the  
sam e transaction  you  did in  a building used for th e custody o f pro­
p erty  to  w it, the said  R anee Stores, com m it th eft o f tex tile s and other 
articles all to  the value o f about R s. 992-93 property in  th e possession  
o f  th e said  A nthony P ulle A lfred, and th a t you  have thereby com m itted  
an offence punishable under Section  369 o f the P enal C ode.”

T he tr ia l lasted  seventeen  days. I t  com m enced on 2nd February 
1959 and ended on 25th February. The learned Com m issioner’s  sum m ing- 
up com m enced on 23rd February and w as concluded sh ortly  before 
12.18 p .m . on 25th  February. The jury retired a t 12.18 p.m . and 
returned a t 1.25 p.m .

W hen th e forem an was asked b y  th e Clerk o f A ssize “ Mr. Forem an, 
are you  unanim ously agreed upon your verd ict in  regard to  th e 1st 
prisoner, L iyana A rachchi P iyadasa, on the 1st count o f the ind ictm ent ?” 
he answ ered “ N ot unanim ous ” . In  answ er to  th e question “ H ow  are 
you  d ivided  ?” he said  “ 4  to  3 ” . H e gave th e sam e answ er in  regard 
to  each o f the other counts o f th e ind ictm ent. The learned Com m is­
sioner then  asked th e follow ing question :— “ Are we to  take it  th a t you  
are d ivid ed  4 -3  in  respect o f a ll these accused upon a ll th ese charges?” 
T o th is  th e forem an answ ered “ Y es

Thereupon th e learned Commissioner addressed the jury thus—

“ G entlem en o f th e jury, under our law , your verd ict cannot be 
a cted  upon b y  th is Court unless there is  a  m ajority verd ict o f 5 -2 . 
O therw ise it  w ill m ean a fresh tr ia l o f th is case. In  v iew  o f th a t I
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request you  to  re-consider your verd ict a  little  further and  see w hether 
you  arrive a t a  verd ict on  w hich th is Court can a c t. O f course- 
I  am  n o t asking anyone o f  y o u  to  consider it  again m erely for that' 
purpose. B u t considering th e  consequences o f such  a  verd ict 
inconvenience and expense, w hich a ll parties, especially  th e accu sed , 
m ay be p u t to  in  th e even t o f a  fresh tr ia l being held  in  th is  case i t  m ay 
be w orthy o f your consideration. I t  m ay be a  m atter for y o u  to- 
consider further to  find a  verd ict o f  a t lea st 5—2.

“ I f  there is an y p oin t upon w hich you  need an y  further d irection s 
from  th is Court I  am  quite prepared to  d eal w ith  th a t m atter w ith  a 
view  to  resolve an y  doubt th a t you  h ave in  your m inds. O f cou rse  
I  do n o t w ant to  know  w hat v iew  has been tak en  b y  an y  o f  th e  jurors 
w ith  regard to  any p oin t. I f  you  can p oin t ou t an y  p o in ts o f  
difference th a t m ay h ave arisen in  th e  course o f your d iscu ssion s I  
m ay assist you  further. I f  you  are in  a p osition  to  do so I  req u est you  
to  refer any further m atters for th e  d irections o f th is C ourt now  or else  
you  can retire to  th e jury room  and consider th is m atter further. 
W ould you  like to  go back to  th e ju ry room  and consider th is  m a tter  
further ? ”

T he forem an o f th e jury said  “ Y es The learned C om m issioner th en  
proceeded to  address them  further—

“ I f  you  w ish you  can consider th e  m atter further and bring a v e r d ic t, 
or else i f  you  w ant an y further d irections from  Court you  can com e 
and ask, so th at you can te ll th is Court th a t you  w ish to  hear fu rth er  
directions upon th ese p oin ts. T he verd ict on w hich th is C ourt could  
a ct w ould be a m ajority decision  o f 5 -2 . F ailing th a t, o f course, I  
have to  order a  retrial. W ould you  k in d ly  retire and consider ?”

T he jury retired a t 1.35 p .m . and returned a t 1.45 p .m . T h is tim e  
w hen th e Clerk o f A ssize addressed th e  forem an th u s : “ Mr F orem an, 
are you  unanim ously agreed upon your verd ict w ith  regard to  th e  
1 st prisoner L iyana A rachchi P iyad asa on count N o. 1 ? ”  h e answ ered  
“  W e are divided on a  m ajority verd ict o f 5 -2  on a ll counts in  resp ect 
o f  a ll th e  accused.” In  answ er to  further questions b y  th e  Clerk o f  
A ssize th e forem an said th a t th ey  found each o f the ap p ellan ts g u ilty  
on each o f th e charges.

T he appellants were each sentenced  to  undergo 7 years’ rigorous 
im prisonm ent on the first charge, 10 years’ rigorous im prisonm ent on  
th e  second charge, 7 years’ rigorous im prisonm ent on th e th ird  charge, 
and 5 years’ rigorous im prisonm ent on  th e fourth charge.

Learned counsel for the appellants submits that the course adopted 
by the learned Commissioner is not warranted by the Criminal Procedure- 
Code and has resulted in a miscarriage of justice.
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A s th e con vietio ii o f th e appellants cannot be sustained  i f  th is  subm ission  
is  w ell-founded, w e shall deal w ith  i t  before th e  other subm issions o f 
learned counsel are discussed. T he m ost convenient w ay o f doing so is, 
first, to  se t ou t th e relevant sections o f th e Code—

“ 223. (1) The jury sh all consist o f seven  persons.

(2) T he verd ict returned shall be unanim ous or b y  a  m ajority o f 
n o t less th an  five to  tw o .”

“ 247. (1) W hen th e jury are ready to  g ive th eir verd ict and are a ll 
present th e R egistrar shall ask  th e forem an i f  th ey  are unanim ous.

(2) I f  th e  jury are n ot unanim ous th e Judge m ay require th em  to  
retire for further consideration.

(3) A fter such further consideration for such tim e as th e Judge 
considers reasonable or if  either in  th e first instance th e  forem an says 
th a t th ey  are unanim ous or th e Judge has n o t required them  to  retire, 
th e  R egistrar shall say (the jurors being all p resen t): ‘ D o you  find  
th e accused person (nam ing him ) gu ilty  or n o t g u ilty  o f th e  offence 
(nam ing it) w ith w hich he is  charged ? ’

(4) On th is th e forem an sh all sta te w hat is  th e verd ict o f th e jury.”

“ 248. (1) U nless otherw ise ordered b y  th e  Judge th e jury shall 
Tetum  a  verd ict on all th e charges on w hich th e  accused  is  tried  and  
th e Judge m ay ask them  such questions as are necessary to  ascertain  
w hat their verdict is.

(2) I f  the Judge does n ot approve o f th e verd ict returned b y  th e  
jury h e m ay direct them  to  reconsider their verd ict, and th e verd ict 
given  after such reconsideration shall be deem ed to  be th e true v erd ict.”

“ 249. (1) The R egistrar sh all m ake an en try  o f th e verd ict on th e
ind ictm ent and sh all th en  say  to  th e jury th e  w ords follow ing or w ords 
to  th e lik e e ffe c t:

‘ G entlem en o f th e ju r y : atten d  w h ilst your forem an signs your 
verd ict. The finding o f you  (or o f so m any o f you  as th e case m ay be) 
is  th a t th e prisoner A . B . is g u ilty ’ (or ‘n o t g u ilty ’).

(2) T he forem an shall sign th e verdict so entered and th e verd ict 
w h en  so entered and signed, b u t n ot before, sh all be final.

(3) W hen b y  accident or m istake a w rong verd ict is delivered  th e  
ju ry  m ay before it  is  signed or im m ediately thereafter am end th e  
v erd ict.”
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“ 260. I f  th e  ju ry or th e required m ajority  o f  th em  can n ot agree ' 

tiie  Judge sh a ll after th e lapse o f such tim e a s h e  th in k s reasonable' 
discharge th em .”

I t  w ould appear from  section 223 (2) th a t th e  Ju ry  m ay return a  
unanim ous verd ict, or a  verdict b y  a  m ajority  o f  s ix  to  one, or a  verd ict 
b y a  m ajority o f  five to  tw o, and no other. I f  th e J u ry  are divided  four to  
three th ey  h ave no power under the Code to  return  a  verd ict. So w hen  
section  247 (1) speaks o f “ w hen th e jury are read y to  g iv e  th eir verd ict ” 
it  does n o t contem plate a case in  w hich th ey  are d iv id ed  four to  three ; 
because w hen th ey  are so d ivided th ey  h ave no pow er to  return a  verd ict, 
and  it  cannot b e said  th a t th ey  are read y to  g iv e  th eir  verdiot.

I t  is  th e invariable practice o f som e Judges to  inform  th e  jury, a t th e  
end o f th e  sum m ing-up, th at their verd ict m ust be b y  a  m ajority o f  n ot 
less th an  five to  tw o. W here such a direction  is  g iven , th e jury w ill so  
inform  th e  Ju d ge, i f  the required m ajority o f th em  cannot agree. On 
being so inform ed, it  is th e view  o f th e m ajority  o f  u s, th a t it  is  th e  d u ty  
o f  th e Judge to  discharge the jury in  accordance w ith  th e  im perative 
requirem ent o f  section  250.

B u t w here such  a direction is n ot g iven , and  th e  ju ry  do n ot on their  
return inform  th e  Judge th a t the required m ajority  o f  them  cannot agree 
and th e Clerk o f  A ssize, assuming th a t th ey  h ave arrived  a t a  “ verd ict ” 
asks them , as in  th e instant case, w hether th ey  are unanim ous, and  
th ey  d isclose th e  fa ct th at th ey  are d ivid ed  four to  three, can th e Judge 
require them  under section  247 (2) to  retire for further consideration?  
T he m ajority o f us th ink  th at he cannot, for th e  reason  th a t, th a t pow er 
cannot be exercised  in  a case in  w hich th e ju ry  h a v e  n ot arrived a t a  
“  verd ict ” . T he power conferred by section  247 (2) to  require th e jury  
to  retire for further consideration is  exercisab le o n ly  w hen th ey  are n ot 
unanim ous b u t th e required m ajority agrees.

A lthough, in  h is brief address to  th e ju ry , th e  learned Com m issioner 
used th e w ord “ reconsider ” , it  w ould appear from  th e  con text in  w hich  
th a t word occurs th a t, when he in v ited  th e  ju ry  to  reconsider their  
verdict, h e m eant th a t th ey  should retire for further consideration in  order 
to  arrive a t a  verd ict, i.e ., a finding b y  th e  required m ajority. A s there 
is  no clear in d ication  th at the learned C om m issioner had  section  248 (2) 
a lso  in  m ind w hen he gave his d irection, it  is su fficien t for th e purpose o f  
th is  judgm ent to  sta te  th at, even  th e pow er conferred b y  th a t section  
cannot be exercised  in  a case in  w hich th e  ju ry h ave n ot arrived a t a  
verd ict eith er unanim ously or b y  the required m ajority .

In  th e in sta n t case, after th e forem an sta ted  th a t th ey  w ere n ot 
unanim ous, th e  Clerk o f A ssize proceeded to  ascerta in  how  th ey  were 
divided and  after th e jury had indicated  th a t th e y  w ere divided  four to  
three th e learned Com m issioner proceeded to  p lace before them  certain
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considerations and asked them  to  reconsider th eir verdict. Am ong the- 
m atters th e jury w ere asked to  take in to  account are—

(а) th a t unless there is  a  m ajority verd ict o f 5 to  2 it  w ill m ean a fresh
tria l o f th e  case,

(б) th e  inconvenience and expense, w hich a ll parties, especially th e
accused, m ay be p u t to  in  th e even t o f a  fresh tria l being held.

T he learned Com m issioner rem inded them  three tim es th a t unless th ey  
arrived a t a verd ict b y  a m ajority o f five to  tw o he w ould have to  order 
a fresh tria l. In  h is an x iety  to  avoid  an abortive tria l in  th is case, th e  
learned Com m issioner overlooked th e fa ct th a t th e discharge o f th e  
jury, on account o f th e failure o f th e required m ajority o f them  to  agree, 
does n o t in ev itab ly  resu lt in  a second tria l. I t  is  open to  th e A ttorney- 
G eneral in  a su itab le case to  enter a nolle prosequi. H e also does n o t 
appear to  have g iven  sufficient consideration to  th e fact th at to  th e  
appellants th e opportunity o f establishing their innocence a t a second trial- 
before another jury w as far m ore precious than all th e m oney th ey  w ould  
have to  spend. The considerations th e learned Com m issioner in v ited  
th e jury to  tak e in to  account in  arriving a t a verd ict b y  th e required  
m ajority are clearly irrelevant. In  effect he in v ited  one or m ore o f th e  
jurym en, w ho w ere sw orn to  g ive a true verd ict according to  th e evidence, 
and w ho had, before th e  com m encem ent o f th e tria l, been adm onished 
b y  th e Clerk o f  A ssize th u s, ‘ ‘Y our d u ty  now  is  to  listen  to  the evidence 
and upon th a t evidence to  find by your verd ict w hether or n ot the accused  
is gu ilty  o f th e charge or charges laid  against him  in  th e indictm ent ” , to- 
change a decision arrived a t after m ature deliberation, on grounds entirely  
unconnected w ith  th e evidence in  th e case. T he Code does n ot provide  
for such a course. A nd w hat is m ore, it  w ould appear th a t one juror, 
influenced b y  th ose irrelevant considerations, p laced before them  
b y th e learned Com m issioner, reversed, in  the short space o f ten  m inutes,

• th e decision h e had arrived a t after over an hour’s deliberation on th e  
evidence in  th e case, for, though invited  to  do so , th e jury did not indicate 
to  him  any p oin t or p oin ts in the case itse lf on w hich th ey  had any difficulty, 
nor did  th ey  ask for further directions on any m atter arising on th e  
evidence. T he procedure adopted by the Com m issioner is n ot w arranted  
b y th e Crim inal Procedure Code and the com plaint o f th e appellants th a t 
th ey  have been gravely  prejudiced b y  it  is  n o t unjustified . In  our 
view  th e course adopted b y  the learned Com m issioner has resulted in  a 
m iscarriage o f  ju stice. W e therefore allow  th e appeal and quash th e  
convictions o f th e appellants.

The n ex t question for decision  is , w hether a retrial should be ordered* 
or w hether w e should d irect a judgm ent o f acq u itta l to  be entered. To 
decide th a t question it  is  necessary to  consider th e m aterial facts. [The 
Court th en  considered th e  facts and reached th e conclusion th a t th e  
accused should be acq u itted .]

Accused acquitted.


