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1943 P r e s e n t: W ijeyew ardene J.

CASSIM, A ppellant, and  NATCHIA, Respondent. 

184—A . C. R. M atara, 21,474.

A g r e e m e n t  to  g iv e  p ro d u c e  in  lie u  o f  in te r e s t—'Sale o f la n d  s u b je c t  to  le a v e —
O rd in a n ce  N o. 7 o f 1840 (C a p . 57) s. 2.
W h ere th e  d efen d a n t a g reed  b y  an  in fo rm a l w r it in g  to  d e liv e r  to  th e  

p la in tiff  a certa in  q u a n tity  o f  p ad d y  a y e a r  in  lie u  o f  th e  p rod u ce  
o b ta in a b le  fro m  a p rop erty , w h ic h  w a s  so ld  b y  th e  fo rm e r  to  th e  la tter  
and w h ic h  w a s su b jec t  to  a le a se  a t  th e  t im e  o f  sa le ,—

•ft •

H eld , th a t th e  a g reem en t w a s  n o t  o b n o x io u s to  th e  term s o f  se c tio n  2 
o f th e  O rd in an ce fo r  th e  P r e v e n tio n  o f  F rauds, N o . 7 o f  1840.

PPEA L from  a judgm ent of the Com m issioner of Requests, Matara. 

H. W anigatunge  (w ith  him  C. G nan apragasam ), for plaintiff, appellant.

A pril 12, 1943. W i j e y e w a r d e n e  J.—

This appeal raises the question w heth er the plaintiff is prevented from  
enforcing his claim  on the docum ent P  1, as it Was not executed  in term s 
of section 2 of Ordinance No. 7 of 1840.

The .defendants sold to the plaintiff tw o parcels of land lots C and E—  
b y  deeds P  2 and P  3 of N ovem ber 30, 1935, for Rs. 500.'. A t the tim e of 
th e  transfer, lot C and 3/5th  shares of lot E w ere subject to a lease in  
favour of one M artin up to March, 1938. A s the defendants w ere unable  
•to g ive quiet possession of the lots to the plaintiff during th e period, of 
the lease, th ey  undertook to g ive h im  10 am unam s of paddy a year  
during that period “ in  lieu  of in terest ” on th e sum  of Rs. '500 as adm itted  
by th e defendants in  paragraph 4 of their answer. The docum ent P  1

M. 1. M. Haniffa, for defendant, respondent
Cur. adv. vu lt.
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w as executed b y  the defendants on Decem ber 4, 1935, em bodying that 
agreem ent and it states :

i

“ That (the defendants) have agreed to deliver unto (the plaintiff) 
10 amunams of paddy a year from  the date hereof until the 1st day o f  
March, .1938, for and in  lieu  of the produce obtainable from th e  
property . . . . ”
In September, 1936, the plaintiff executed lease P  5 in  favour of Martin 

in  respect of the 2/5th  shares of lot E which were not subject to a lease  
' at the tim e of the transfers in  h is favour. That lease was for a period 

of four years from  March 1,1937, at a yearly rental of Rs. 35.
The plaintiff filed this action stating that the defendants failed to give  

him  2Q amunams of paddy for the tw o years ending Decem ber 3, 1937. 
and thus com m itted a breach of the agreem ent P I .  He claim ed Rs. 200 
as the 'value of that quantity of paddy. R elying on the decision o f  
Charles u. B a b a 1 the Commissioner of Requests held that the document 
P  1 w as of “ no force or avail in  law  ”, as it  had not been duly attested  
by. a notary, and dism issed the plaintiff’s action w ith  costs.’

The Comm issioner erred in regarding Charles v . Baba  as an 
authority for the proposition of law  enunciated by him. The Legislature 

' enacted section 2 of Ordinance No. 7 of 1840, providing that agreem ents 
affecting an interest in  lands, other than a lease at w ill or a lease for a 
period not exceeding one m onth, should be executed before a notary. 
Thereafter, the v iew  was expressed at one tim e that the Ordinance did 
not govern agreem ents for the cultivation of lands in anda  as it was 
thou ght’ that th e Legislature could- not have intended to discourage 
agriculture and cause unnecessary hardship to villagers by requiring them  
to  execute notarial docum ents in  respect of such agreem ents. (Vide 
Elias v . Joronis ")‘ That v iew  Was, however, finally rejected by the Full 
Court in  M eragalpedigedera Saytoo v. O w itigedera  K a lin gu w a ', w hich  
decided that an agreem ent for th e cultivation of land in and a was “ an 
agreem ent for establishing an interest affecting land ” w ithin  the m eaning 
of section 2 of Ordinance No. 7 of 1840,. and required notarial execution. 
Shortly afterwards, th e  Legislature m et the situation created by that 
decision by passing Ordinance No. 21 of 1871, as it thought—to cite the  
words of the preamble-^" expedient to exem pt certain contracts for  
th e .Cultivation of paddy fields and chena lands from the operation of 
Ordinance No. 7 of i8’40 ”. Section 1 of Ordinance No. 21 of 1871 
reads,T- ■ .

“ The provisions of ’ section 2 of the Ordinance No. 7 of 1840 shall 
not be-taken  to apply to any contract or agreem ent for the cultivation  
of paddy fields or chena lands for any period not exceeding tw elve  
m onths, if  th e  consideration for such contract or agreem ent shall be 
that the cultivator shall; g ive to  the owner .of such fields or lands any  
share dr shares of the crop or produce thereof. ” ^

That section w ith  certain verbal am endm ents appears now as section  
• 3 (1) of, th e  Prevention  of Frauds Ordinance. Subsequent to the passing

1 22 N . L . B. 1S9. . 2 7 S. O. Cir. 71.
3 {1887} 8 S. C. Gir. 77.
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o l that Ordinance in  1887, th is Court had to consider in  som e cases th e  
class o f contracts w hich  are thereby saved from  th e  operation of sec
tion  2 of Ordinance No. 7 of 1840. These cases proceeded on th e ru le o f  
construction that as the la ter Ordinance w as in  th e nature of an excep tion  
to  the general law  laid down in  section 2 of Ordinance No. 7 o f 1840, 
th e later Ordinance should be g iven  a strict interpretation so as not 
to  extend  th e class o f agreem ents to  w hich  it  w as in tended  to apply  
(V ide de S ilva  v . T kelen is  *). The report o f Charles v . B aba  (supra) does 

not set out fu lly  th e facts of that case, but in  v iew  o f th e  reference m ade 
in  that case to de S ilva  v . Thelen is  I  th ink  that Schneider J. dealt 
there w ith  th e nature of evidence necessary to establish an agreem ent 
for the cultivation o f a paddy field w here the consideration for th e  contract 
w as an undertaking b y  th e  cu ltivator “ to  deliver 16 bags of paddy o r  
their value, Rs. 80 ”.

The facts o f the present case are en tirely  different. This case does 
n ot in volve an agreem ent for th e  cu ltivation  of land or affect any interest 
in  land. W e h ave here m erely  a prom ise b y  th e  defendants to  g iv e  a 
certain quantity o f paddy b y  w ay  of in terest on th e sum  of Rs. 500 paid  
by the plaintiff. I  fa il to see h ow  th e  provisions of Ordinance No. 7  
of 1840 could possibly apply to  such a case.

The plaintiff is, therefore, en titled  to claim  from  th e defendants th e  
sum  of Rs. 200 on P  1 in  v iew  of the Com m issioner’s findings on  facts. 
The plaintiff should, however, deduct from  that am ount the sum  of 
Rs. 35 obtained by him  under P  5 for th e year ending March, 1938, as th e  
defendants agreed to g ive  h im  10 am unam s of paddy a year to m ake 
good the loss sustained by th e plaintiff’s failure to get possession of the  
entirety  of th e lots C and E.

I set aside th e decree of th e low er Court and direct judgm ent to be  
entered for the plaintiff for Rs. 165. T he p laintiff is en titled  to  costs 
h ere and in  th e  Court of Requests.

A ppea l a llow ed-

1 3 G. W. R . 130.


