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1937 Present: Mose ley J. and Fernando A.J. 

T A M B I A H v. S A N G A R A J A H . 

163—DC. Colombo, 4,171. 

Appeal—No notice to person who is party in original Court—How party is 
affected not apparent to appellant—Discretion of Supreme Court—Civil 
Procedure Code, s. 770. 

Where a person who was a party to an action in the lower Court is not 
made party to the appeal, the Supreme Court would in the exercise of 
its discretion under section 770 of the Civil Procedure Code order notice 
to be served on such party if the Court is satisfied that it was not quite 
clear to the appellant that the party in question would be affected by 
the appeal. 

Ibrahim v. Bezbee (19 N. L. R. 289) followed. 

P P E A L from an order of the District Judge of Galle. 

N. Nadarajah, for first defendant, appellant. 

N-. E. Weerasooria (w i th h i m L. A. Rajapakse), for plaintiff, respondent. 

June 24, 1937. FERNANDO A.J.— 

The appellant' appeals from an order made by the learned District Judge 
on May 26, 1936, enter ing judgment for the plaintiff as prayed for against 
both defendants . The . plaintiff inst i tuted this action for the recovery 
from the defendants jo int ly and several ly of the sum of Rs. 20,778.33, 
and further interest on Rs. 17,500 being the amount due on a mortgage 
bond sighed by the first defendant and by Idroos Lebbe Marikar Hadjiar 
Abdul Hamid n o w dead, and represented in this action by the second 
defendant. 

W h e n the appeal w a s cal led, object ion w a s taken by Counsel for t h e 
plaintiff that the appel lant had fai led to m a k e the second defendant, t h e 
representat ive of the es ta te .o f Abdul Hamid, a party to this appeal, and 
that the appeal w a s not properly' constituted, inasmuch as the second 
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MOSELEY J . — I agree. 
1 19 A". L. R. 289. 

Varied. 

defendant w a s also a necessary party. It s e e m s to m e that this content ion 
m u s t prevai l . T h e j u d g m e n t of the learned Distr ict Judge i s against t h e 
t w o defendants jo in t ly and several ly , and a l though execut ion m a y 
proceed against the property of one or the other, it is also poss ible for one 
of the judgment-debtors , if h e is compel l ed to pay the ent ire debt to take 
an ass ignment of the decree from the plaintiff and t h e n proceed to recover 
a port ion of the debt from the other judgment-debtor . T h e first de fend
ant in h i s appeal contends that j u d g m e n t should not h a v e b e e n e n t e r e d 
against h im inasmuch as the first de fendant w a s a minor at the date of 
t h e mortgage bond, and if h e succeeds in h i s appeal the result of t h e 
j u d g m e n t be ing reversed w i l l be e i ther i m m e d i a t e l y to re l i eve h i m of h i s 
l iabi l i ty or to enable the Court to free h i m from l iabi l i ty on t h e ground of 
h i s minori ty . Counse l for the first defendant s trenuous ly argued that 
the only i ssue tried w a s the quest ion w h e t h e r the first defendant's c la im 
to avoid l iabi l i ty w a s barred by prescription, and that the second defend
ant w a s not a necessary party for a dec is ion of that quest ion, but t h e 
result of the appeal w i l l affect the second defendant , and h e is therefore 
c learly interested in the resul t of th is appeal. 

S e c t i o n 770 h o w e v e r , of the Civ i l Procedure Code, prov ides that if it 
appears to the Court at t h e hear ing of the appeal that any person w h o is 
a party to the act ion in the Court be low, and w h o has not b e e n m a d e a 
par ty to the appeal , is in teres ted in the re su l t of t h e appeal , the Court 
m a y adjourn the hear ing to a fu ture date , and direct that such person b e 
m a d e a respondent . Of course it is a mat ter of d iscret ion for th i s Court 
w h e t h e r the p o w e r g i v e n b y sec t ion 770 should b e exerc i sed or not, and it 
h a s been held by a B e n c h of four J u d g e s of th i s Court that that p o w e r 
s h o u l d not be exerc i sed un les s s o m e good e x c u s e w a s g i v e n for the non
jo inder , or un les s it w a s not v e r y apparent that the p a r t y or part ies not 
j o i n e d might b e affected by the appeal . A s Wood R e n t o n C.J. said in 
t h a t case, " I h a v e no doubt as to the p o w e r of the S u p r e m e Court to 
•dismiss an appeal on the ground that it has not b e e n proper ly inst i tuted 
"by the necessary part ies be ing m a d e respondents to it, and I a m equal ly 
•clear that that p o w e r should b e exerc i sed unless t h e defec t is no t one of 
an obvious character w h i c h could not reasonably h a v e b e e n foreseen and 
avoided. ( S e e Ibrahim v. Beebee'). It I m i g h t adopt t h e w o r d s of -Shaw J. 
in that case, it m a y not h a v e been v e r y apparent to t h e appel lant that 
the second defendant m i g h t b e affected b y the appeal , i n a s m u c h as t h e 
second defendant had m a d e defau l t in appearing in Court and had filed 
n o answer , and the o n l y contest at the trial w a s . b e t w e e n the plaintiff 
and the first defendant w h o had p leaded minori ty . 

I w o u l d accordingly order that the second defendant b e m a d e a respond
ent t o this appeal , and that not ice of appeal should issue to the Fiscal 
for serv ice on h i m in t erms of sec t ion 770 of t h e Civi l Procedure Code. 
T h e costs of this a r g u m e n t w i l l abide t h e resu l t of the appeal . 


