
( 308 ) 

Present: I i a sce l l e s C.J . 

S I L V A ct al. v. S I L V A . 

45—C. B. Kalutara, 6,194 A. 

Prescription—Cause of action—When it arises—Sale by wife—Action by 
husband to eject purchaser—Claim in reconvention by purchaser 
for refund of price. 
First plaintiff's wife sold a land in 1902 t o defendant, wi thout 

first plaintiff's consent. The plaintiffs inst i tuted this act ion about 
nine years thereafter for ejectment. The defendant claimed in 
reconvention the price he paid for the land. 

Held, t h a t the defendant's claim in reconvention w as not 
prescribed. 

The cause of act ion arose only when the plaintiffs began t o 
disturb the defendant in his possession. 

r j i H E facts appear from t h e j u d g m e n t . 

A. St. V. Jayewardene, for the defendant , appe l lant . : —The defend­
ant purchased under a n inval id deed . A s long as h e p o s s e s s e d 
t h e land conveyed t o h i m h e h a d n o gr ievance aga ins t h i s vendors . 
T h e c a u s e of act ion arose w h e n t h e plaintiffs took s t eps to e ject 
de fendant . See Cowper v. Godmond.1 

E. W. Jayewardene, for t h e plaintiffs, r e s p o n d e n t s . — I t w a s he ld 
in Martelis Appu v. Jayewardene 2 t h a t in a c a s e l ike t h e present 
prescript ion began t o run from t h e da te of t h e p a y m e n t of t h e 
m o n e y , and n o t from t h e date w h e n t h e v e n d e e w a s d i sposse s sed . 
I n Cowper v. Godmond 1 t h e fac t s were different. T h e a n n u i t y there 
could n o t h a v e b e e n declared vo id e x c e p t a t t h e o p t i o n o f t h e party 
p leading prescription. I n t h i s c a s e t h e deed w a s inval id , as t h e 
h u s b a n d had n o t joined in t h e execut ion . 

A. St. V. Jayewardene, in reply. 
Cur. adv. vult. 

March 11 , 1913. LASCELLES C . J . — 

Thi s appeal raises a ques t ion w i t h regard t o t h e l a w of prescript ion 
in t h e fol lowing c i r c u m s t a n c e s . 

I n 1902 o n e D o s a n h a m y , w h o w a s t h e wife , married in c o m m u n i t y , 
o f t h e first plaintiff, and t h e m o t h e r of t h e s econd and th ird plaintiffs , 
c o n v e y e d her interest i n a certain l a n d t o t h e d e f e n d a n t . D o s a n ­
h a m y ' s interes t in t h e land is a l leged by t h e d e f e n d a n t t o h a v e b e e n 
so ld t o h i m t a provide t h e m e a n s for t h e m a i n t e n a n c e o f D o s a n h a m y 
a n d her chi ldren. 

» 9 Bing. 748. * 11908) 11 N. L. R. 272. 
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» 9 Bing. 748. 

1 9 1 8 , T h e c la im in t h e present act ion is t o eject the defendant from thia 
LABOBLLBB land , a n d i n t h e course of the trial i t w a s admit ted t h a t th i s c la im 

e j - m u s t succeed , inasmuch, as Jhe first plaintiff, D o s a n h a m y ' s husband 
Silva v. w a s n o t a party t o t h e deed transferring t h e property t o t h e defend-

SUva ant . T h e dispute is w i t h regard t o the defendant ' s c la im in 
reconvent ion for R s . 120, the considerat ion for t h e sale , which s u m 
t h e defendant s ta te s w a s ut i l ized for the plaintiffs' benefit . 

T h e plaintiffs contend t h a t th i s c la im is prescribed, and the learned 
Commiss ioner h a s uphe ld their content ion . 

T h e cruoial quest ion is w i t h regard t o the point of t i m e at which 
t h e cause of act ion arose. T h e plaintiffs' case , as presented t o us 
o n appeal , i s that t h e c a u s e of act ion arose in 1902, w h e n t h e defend­
ant ' s deed w a s e x e c u t e d . T h e defendant ' s case is t h a t h e had a 
cause of act ion for t h e refund of the purchase m o n e y on ly w h e n t h e 
plaintiffs took s t e p s t o e ject h i m from his share in t h e land. 

T h e de fendant ' s counse l referred m e t o Cowper v. Oodmond.1 I n 
t h a t case t h e de fendant had granted a life annuity to t w o persons, 
and t h e plaintiffs were t h e executors of t h e e s ta te of the surviving 
grantee . S ix years later t h e defendant succeeded in se t t ing aside 
t h e annui ty o n a c c o u n t of a defect in t h e memor ia l of t h e annuity . 
T w o years after t h a t t h e plaintiffs sued t o recover t h e balance of the 
considerat ion m o n e y paid for t h e annui ty . The quest ion t h e n arose 
whether c la im w a s barred by the S t a t u t e of L imi ta t ions . T h e 
point o n w h i c h t h e dec i s ion turned w a s whether t h e cause of act ion 
arose w h e n t h e considerat ion for t h e annuity* w a s paid or w h e n t h e 
de fendant avoided t h e annui ty . T h e Court of C o m m o n P l e a s he ld , 
for reasons w h i c h appear t o m e quite applicable to t h e present case , 
t h a t t h e c a u s e of ac t ion arose on ly w h e n the annu i ty w a s avoided. 

Tindal G.J . observed t h a t if t h e decis ion were otherwise the 
grantor of a de fec t ive annui ty m i g h t in every case defraud t h e 
annui tant by pay ing t h e annui ty for s ix years , and t h e n having 
s e t aside the securit ies by pleading t h e S t a t u t e of L imi ta t ions . 
Park J., he ld t h a t t h e grantee could not h a v e sued unt i l the grantor 
h a d s e t as ide t h e annui ty , and unt i l h e could the cause of act ion w a s 
not c o m p l e t e . Alderson J . , in language which s e e m s to m e parti­
cularly appos i te t o t h e present case , observed, " it m a y b e conceded 
t h a t t h e considerat ion m o n e y w a s m o n e y had and rece ived by the 
grantor a t the t i m e of p a y m e n t , b u t it w a s n o t h a d and received by 
t h e grantor, t o t h e u s e of t h e grantee , unt i l t h e grantor e l ec ted t o 
t rea t t h e annui ty a s v o i d . " Thi s reasoning appears t o m e to be 
precisely applicable 1 t o t h e c i rcumstances of t h e present case . I t is 
obv ious t h a t if t h e c a u s e of act ion is he ld t o h a v e accrued a t t h e 
da te of t h e d e e d a door would be opened wide for fraud. The 
grantor of a non-notarial conveyance would only have t o wai t for 
three years t o enable h i m to avoid t h e conveyance wi thout being 
m a d e responsible for the, refund of t h e purchase m o n e y . Further , 
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it' d id n o t l ie w i t h t h e de fendant t o s e t as ide t h e d e e d w h i c h h e h a d LASOHLLES. 
p r e s u m a b l y a c c e p t e d in t h e belief t h a t i t w a s v a l i d ; h e w a s i n OJ. 
possess ion , h e h a d g o t w h a t h e bargained for; a n d i t w a s on ly w h e n 
t h e plaintiffs took s t e p s t o e ject h i m t h a t h e h a d a n y g r o u n d of 
c o m p l a i n t or c a u s e of ac t ion aga ins t t h e plaintiffs. I n m y op in ion 
i t i s quite clear t h a t t h e c a u s e of ac t ion arose only w h e n t h e plaintiffs 
began t o disturb t h e d e f e n d a n t i n h i s posses s ion , a n d t h e d e f e n d a n t ' s 
c la im I n reconvent ion is n o t prescribed. 

Counse l for t h e plaint i f fs -respondents pres sed m e w i t h t h e dec i s ion 
in Martelis Appu v. Jayewardene,1 w h i c h i t w a s c o n t e n d e d w a s 
conc lus ive of t h e present c a s e . T h i s i s n o t a proper occas ion t o 
cons ider whether , in t h e l ight of t h e E n g l i s h author i ty t o w h i c h 

. I h a v e referred, th i s d e c i s i o n w o u l d b e fo l lowed b y a C o u r t w h i c h 
h a d jurisdict ion t o rev i ew t h e dec is ion . I t i s e n o u g h t o po int o u t 
t h e mater ia l difference w h i c h e x i s t s b e t w e e n t h e fac t s of the t w o 
cases. I n Martelis Appu v. Jayewardene 1 t h e plaintiff took action 
t o enforce a verbal a g r e e m e n t b y t h e first d e f e n d a n t t o se l l h i m a 
p i ece of l a n d for Es . . 8 0 0 ; h e averred t h a t h e had paid R s . 7 2 0 of 
t h i s s u m , and c la imed t h a t t h e first de fendant shou ld b e ca l led o n 
to, e x e c u t e a transfer, a n d in t h e a l ternat ive t o re fund t h e R s . 720 . 
T h e decis ion w a s b a s e d o n t h e ground t h a t t h e c a u s e of ac t ion arose 
w h e n t h e m o n e y could h a v e b e e n recovered, i.e., i m m e d i a t e l y o n 
p a y m e n t . H o w e v e r t h a t m a y h a v e b e e n in t h a t c a s e , i t c a n n o t b e 
c o n t e n d e d in the present c a s e t h a t t h e de fendant h a d a c a u s e o f 
acjHon immediately o n t h e execution of t h e transfer , a t a t i m e w h e n 
hej h a d b e e n p laced i n posses s ion of t h e l a n d and h a d apparent ly g o t 
al l t h a t h e h a d bargained for. 

F o r t h e above reasons , I ho ld t h a t t h e d e f e n d a n t ' s c l a i m for a 
refund of t h e cons iderat ion p a i d for t h e l a n d is n o t prescribed. T h e 
j u d g m e n t i s Bet as ide , a n d t h e c a s e r e m i t t e d t o t h e C o m m i s s i o n e r 
"or adjudicat ion o n t h e foot ing t h a t t h e d e f e n d a n t ' s c l a i m i s n o t 

described. W i t h regard t o c o s t s , t h e de fendant -appe l lan t i s 
i t i t l e d t o t h e c o s t s of the 1 appea l . T h e order m a d e b y t h e 
o m m i s s i o n e r a s t o t h e c o s t s o f t h e trial i s s e t as ide , a n d a t t h e 
inclusion of t h e trial t h e Commissioner wi l l m a k e s u c h order as 

regards t h e cos t s o f t h e trial a s h e may., th ink jus t . 

Set aside. 
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