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1970  Present:  H . N. G . F ern a n d o , C .J ., a n d  W ija y a t ila k e , J.

M . M . S . T I L A K A S I R I  M E N I K E , A p p e l la n t ,  and W . M . D I X G I R I
B A N D A , R e s p o n d e n t

S. C. 137166 (F)— D . C. Kurunegala, 1711 jL

Prescription Ordinar.c- (Cop. 6$)—Sections 3 and 13— Adverse possession as against 
a minor who is the successor in lit/c oj another minor— Computation.

Whoro A enters into possession o f ft land bolonging to B, n mi.io", and, upon 
B*. death during hisminority, B ’s successor in litlo is C, who is also a minor, 
tho p riod o f A ’s adverse possession for 10 years for the purposes of section 3 
o f  tho Presc iption Ordinanco would commence to run fiom B ’s death and 
would continue to run tv. n during tho po/ied o f  minority o f C if C docs not 
attempt to interrupt A ’s possession by action or otherwise. In such a case 
section 13 o f tho Prescription Ordinanco declares that no further timo shall 
bo allowed in respect o f tho minority o f any person other than B.

A p p e a l  fr o m  a ju d g m e n t  o f  th e  D is t r ic t  C o u r t , K u ru n eg a la .

C. Panganalkan, Q.C., w ith  Lakshman Kadirgamar, f o r  th e  p la in tiff-  

a p p e lla n t .

W . D . Gunasehera, fo r  th o  d e fe n d a n t-r e sp o n d e n t .

Cur. adv. cult.
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J u n o  2 4 , 1970 . H .  N . G . F e r n a n d o , C .J .—

T h is  a p p e a l ra ises  a n  in terestin g  q u estion  c o n c e rn in g  th e  p re scr ip tio n  

o f  a c t io n s . T h e  la n d  t o  w hich  th e a c t io n  re la tes  w a s o w n e d  in  1 /2  sh ares 
b y  B a n d in ie n ik a  a n d  D in g ir i A m raa. B a n d im e n ik a  d ie d  o n  2n d  J a n u a ry  
1935 le a v in g  a n  in fa n t ch ild  ICiribanda. K ir ib a n d a  d ie d  o n  20 th  J a n u a ry  
1935 , a n d  i t  is c o m m o n  g rou n d  th a t  u n d er  K a n t y a n  L a w  th o  1 /2  share 
w h ich  K ir ib a n d a  in h er ited  from  h is m o th e r  p a sse d  t o  h is  a u n t D in g ir i 
A m m a . D in g ir i  A m im a h ow ev er  had t it le  t o  th is  1 /2  sh are  o n ly  fo r  a 
sh o r t  p e r io d , fo r  sh e  h e rse lf d ied  o n  IS th  O c t o b e r  193G. D in gir i A m ra a  
h e rs e lf  w a s  a  m in o r , a n d  had n o t  a tta in ed  m a jo r it y  a t  th e  tim e  o f  h er  
d e a th . S h e  w a s  su rv iv e d  b y  h er d a u g h te r  th e  p la in t i f f  w h o  w as b o r n  
o n  IS th  O c t o b e r  1936.

T h e  p la in t if f  in s t itu te d  th is a c t io n  fo r  a d e c la r a t io n  o f  t it le  in  J a n u a ry  

1964, a lle g in g  th a t  th o  d efen d an t, w h o  h a d  b e e n  th e  h u sba n d  o f  

B a n d im e n ik a  a n d  th e fa th er o f  K ir ib a n d a , w a s . in  u n la w fu l possess ion  
o f  th e  la n d , a n d  th e  p r in cip a l q u estion  fo r  d e c is io n  w as w h eth er in  th e  
c ir c u m s ta n ce s  th e  d e fe n d a n t w as en titled  to  a  d e c re e  u n d er s. 3 o f  th e  
P r e s c r ip t io n  O rd in a n ce . T h e  cla im  o f  th o  d e fe n d a n t  is th a t  he en tered  
in to  p o s se ss io n  in  1935 on  th e  d ea th  o f  h is  Son  IC iriban d a , an d  th a t  h is  
u n in te r r u p te d  p ossess ion  th erea fter  fo r  a  p e r io d  o f  29 years en tit le s  
h im  to  a  d e c re e  u n d e r  s. 3 . T h is  c la im  th e  p la in t if f  s o u g h t to  m e e t b y  
re ly in g  o n  s. 13 o f  th e  O rd in an ce , w h ich  is  a  g e n e ra l P r o v is o  to  th e  
p r e ce d in g  s e c t io n s  :—

“  13. P r o v id e d  n everth eless , th a t i f  a t  th e  tim e  w h en  th e  r ig h t  
o f  a n y  p e r s o n  t o  su e  fo r  th o  r e co v e ry  o f  a n y  im m o v a b le  p r o p e r ty  

sh all h a v e  firs t  a c c ru e d , such  person  sh all h a v e  b e e n  u n d er  an y  o f  th e  
d is a b ilit ie s  h e re in a fte r  m en tion ed , th a t  is  t o  s a y —

(а) in fa n cy ,

(б ) id io c y ,

(c ) u n sou n d n ess  o f  m in d ,

(d ) lu n a cy , o r

(e ) a b se n ce  b e3-on d  th o seas,

th e n  a n d  so  lo n g  as su ch  d isa b ility  sh a ll c o n t in u e  th e  possession  o f  
su ch  im m o v a b le  p r o p e r ty  b y  an y  o th e r  p e rso n  sh a ll n o t  b e  ta k en  as 

g iv e n  su ch  p e r s o n  a n y  r igh t o r  title  to  th e  sa id  im m o v a b le  p ro p e rty , as 
a g a in s t  th o  p e r so n  su b je c t  to  su ch  d is a b ility  o r  th o se  cla im in g  u n d er 

h im , b u t  th o  p e r io d  o f  ten  years requ ired  b y  s e c t io n  3 o f  th is  O rdinance 

sh a ll c o m m e n c e  to  b e  reck on ed  from  th o  d e a th  o f  su ch  la st-n am ed  
p e r so n , o r  fr o m  th o  term in ation  o f  su ch  d is a b ility , w h ich ever  first 

sh a ll h a p p e n  ; b u t  n o  fu rth er tim e sh a ll b o  a l lo w e d  in  resp ect o f  th e  
d is a b ilit ie s  o f  a n y  o th e r  p e r s o n ; ”  '
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T h e  learn ed  tria l J u d g e  h o w e v e r  u p h e ld  th e  c o n te n t io n  fo r  th e  d e fe n d a n t , 
w h ich  (sta ted  fo r  th e  p re se n t in  la y  te rm s) is th a t , w h e n  th e r o  a re  
su cce ss iv e  m in or itie s , s e c t io n  13 m a k es o n ly  th e  first o f  th e m  a v a ila b le  
as a  p ro te c t io n  a g a in s t  p e rso n s  c la im in g  a  d e cre e  b y  p r e sc r ip t io n . I n  
th e  in stan t case , th e  p o s it io n  o f  th e  d e fe n d a n t  w as th a t  s in c e  D in g ir i 
A m n ia  w as m in o r , th e n  in  term s o f  s. 13 th e  d e fe n d a n t ’s  p o sse ss io n  
d u rin g  h er  m in o r ity  w o u ld  n o t  g iv e  th e  d e fe n d a n t a r ig h t  o r  t i t le  ; 
c o n se q u e n tly , th e  p e r io d  o f  10 y ea rs  re fe rred  to  in  s. 3 w o u ld  c o m m e n c e  
to  ru n  fro m  D in g ir i A m m a ’s d e a th . B u t  i t  w as fu rth e r  c o n te n d e d  
th a t  th e  d e fe n d a n t ’s a c tu a l p ossess ion  d u rin g  th a t p e r io d  o f  10 y e a r s  
w o u ld  g iv e  h im  t it le , b e ca u se  se c t io n  13 p ro v id e s  th a t  n o  fu r th e r  tim e  
sh o u ld  b o  a llow ed  “  in  r e s p e c t  o f  th e d isa b ilit ies  o f  a n y  o th e r  p e r s o n  ” , 
a n d  th u s e x c lu d e d  th e  a llo w a n ce s  o f  fu r th e r  tim e  o n  a c c o u n t  o f  th e  
m in o r ity  o f  th e  p la in tiff .

I t  is se ttled  p r in c ip le  th a t  o n ce  a  p e r io d  o f  a d v erse  p osse ss io n  has 
co m m e n ce d , it  w ill c o n t in u e  to  ru n  a fte r  th e  d ea th  o f  th e  o w n e r  d e s p ite  
th e  fa c t  th a t h is  su ccessors  m a y  b o  m in ors— Palhumma v. Sinna Lebbe1. 
T o  ta k e  th e  e x a m p le  w h ere  A  possesses th e  la n d  o f  X  s a y  f o r  fiv e  y e a r s , 
th e n  u p o n  X ’s  d e a th  a t  th a t  s ta g e , A ’s fu rth er  p ossess ion  f o r  G y e a r s  
w ill g iv e  h im  tit le  d e s p ite  th e  fa c t  th a t  d u rin g  th o se  G y e a rs  X ’s h e irs  
m a y  b o  m in ors . T h is  p r in c ip le  d e p e n d s  u p o n  w h a t is a lso  a  s e t t le d  
co n s tr u c t io n  o f  s. 13 o f  th e  P re scr ip tio n  O rd in a n ce . S e c t io n  13 p r o v id e s  
th a t  if  at the lime when the right of any person to sue for the recovery o f any 
immovable property shall have first accrued, such person shall have been a 
minor, th e n  th e  p r o te c t io n  g iv e n  b y  th e  la te r  p a rt o f  th e  se c t io n  w ill 
a tta ch . I f  th e  m in o r ity  o f  any person m e n tio n e d  in  th e  s e c t io n  h as 
(in  m } ' e x a m p le  a b o v e )  t o  b e  ta k e n  as a  re fe ren ce  t o  th e  m in o r ity  o f  th e  
h e irs  o f  X ,  th en  th e  p r o te c t io n  o f  th e  se c t io n  will a tta ch  to  th a t  m in o r it ) ’ , 
a n d  a cco rd in g ly  A  m u st p ossess fo r  10 } -ears a fte r  th a t  m in o r it } ' ce a se s  
b e fo r e  h e c la im s a  d ecree . B u t  th e  p r in c ip le  a lrea d y  s ta te d  w a s r e a c h e d  
u p o n  a  d iffe ren t c o n s tr u c t io n  o f  th e  la n g u a ge  o f  s. 13, n a m e l) ' th a t  
any person m e n tio n e d  in  th e  sec tion  m ea n s (in  m y  e x a m p le ) X  h im s e lf  
a n d  n o t  his m in o r  heirs. S in ce  X  w as n o t  a m in or  a t  th e  t im e  h is r ig h t  
t o  sue first a ccru e d , A ’s  p ossess ion  fo r  th e  first five 3-cars has to  b e  r e c k o n e d  
fo r  pu rposes o f  p re scr ip tio n , becau se  s. 13 d o e s  n o t  p r e v e n t  th a t  r e c k o n in g . 
T h is  c o n s tru c tio n  w as a d o p te d  in  Sinnatamby v. Meera Levvai,2 a n d  in  
th o  la ter  case o f  Palhumma v. Sinna Lebbe W o o d  R e n to n , C .J . p o in te d  
o u t  th a t  it  w as t o o  la te  in  191G to  d is tu rb  th a t  c o n s tr u c t io n .

A p p ly in g  n o w  th a t  c o n s tr u c t io n  to  th o  fa c ts  o f  th e  p re se n t ca se , th o  
d e fe n ia n t  en tered  in to  p ossess ion  on  2 0 th  J a n u a ry  1935, w h e n  h is  s o n  
K ir ib a n d a  d ied  ; th e re u p o n  in  term s o f  s. 13 th ere  a c c ru e d  to  th o  o w n e r  
D in g ir i A n n u a  a r ig h t  to  su e  the d e fe n d a n t fo r  th e r e c o v e r } - o f  th is  la n d . 
H a d  D in gir i A ra m a  b e e n  a  m a jo r  in  1935, th e  d e fe n d a n t ’s p o sse ss io n  
w o u ld  h a v e  c o m m e n c e d  to  ru n  in  1935 a n d  w o u ld  h a v o  c o n t in u e d  to

» (1015) IS N . L. R. 330. * (1002) G X .  L. R. 50.
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ru n  d e s p ite  th e  fa c t  th a t  th e p la in tiff, a  m in o r , b e c a m e  ow n er  in 1936 
( I'alhumma v. Sinne Lc-bbe). B u t  becau se  D in g ir i  A fn m a  w as a m in or 
in  1935, th e  p r o te c t io n  g iv e n  b y  s. 13 th en  a t ta c h e d , so  th a t  th e  p e r io d  
o f  10 y e a rs  re q u ire d  b y  s. 3 w ou ld  co m m e n ce  t o  b e  re ck o n e d  o n ly  fro m  
th e  d e a th  o f  D in g ir i A m m a , i.c ., from  IS th  O c t o b e r  1936. T h u s th e  
d e fe n d a n t  w o u ld  a cq u ire  a r igh t t o  th e  d e cre e  u n d e r  s. 3, i f  the h e ir  o f  
D in g ir i A m m a  d id  n o t  a t te m p t  to  in terru p t h is  p ossess ion  by  a c t io n  o r  
o th e rw ise  s o m e tim e  b e fo re  ISth  O cto b e r  1946. I n  th is  w ay , th e 'm in o r ity  
o f  th a t  h e ir  w o u ld  n o t  b a r  the d e fe n d a n t, b e c a u s e  s. 13 declares th a t  no 
fu rth e r  t im e  sh a ll b e  a llow ed  in resp ect o f  th e  m in o r ity  o f  a n y  p erson  
o th e r  th a n  D in g ir i A m m a .

M r. R a n g a n a th a n  a d v a n ce d  a  co m p e te n t  argumerit ag a in st th is v iew  
o f  th e  o p e r a t io n  o f  s. 13. H e  argu ed  th a t w h ere  th e re  lias been  possession  
a g a in s t a  m in o r  o w n e r  fo r  a p eriod  sh orter  th a n  10 y e a rs , a n d  th at ow n er  
is s u c c e e d e d  b y  a n o th e r  m inor, th e  su ccessor  d o e s  n o t  h a v e  to  d e p en d  
u p o n  th e  firs t  m in o r ity , b u t  d ep en d s in stead  o n ly  o n  h is ow n  m in o r ity  ; 
so  th a t  p r o s c r ip t io n  w ill n o t  com m en ce  to  r u n  a g a in s t him  u ntil ho 
a tta in s  h is  m a jo r it y  ; in  th is case  th ere fore , b e c a u s e  th ere  w as n o t  a 
c o m p le te d  p e r io d  o f  10 years o f  p ossess ion  d u r in g  D in gir i A m n ia ’s 
life t im e , th o  p la in t if f  re lies so le ly  o n  h er o w n  m in o r ity ,  a n d  n o t o n  tw o  
su cce ss iv e  m in or itie s .

I  th in k  th e  fa l la c y  o f  th is  arg u m en t a p p ea rs  o n  a  con s id era tion  o f  th o  
case  n  w h ich  a  la n d  is possessed as aga inst a  m in o r  f o r  5  years, an d  u p o n  
th e  m in o r ’s  d e a th  a t  th a t  stage h e is su cce e d e d  b y  a  m a jo r  heir. In  
6u cli a  ca se , o f  co u rse , p rescrip tion  will b eg in  t o  ru n  ag a in st the m a jo r  
h eir  o n ly  fr o m  h e  tim e  o f  th e m in o r ’s d e a th  ; b u t  th a t  is because th o 
m a jo r  h e ir  d o e s  d e p e n d  o n  th o  m in ority  o f  h is  p re d e ce sso r  in ord er  to  
e x c lu d e  th o  p osse ss io n  fo r  th o first 5 y e a rs .' U n le ss  h e  d ep en d  - on  th a t  
m in o r ity , th e n  th e  5  years’ possession  a g a in s t  h is  p red ecessor  w o u ld  
c o u n t  a g a in s t  h im . I n  o th e r  w ords, it  i ; s. 13 w h ich  en titles a  m a jo r  
h eir  t o  e x c lu d e  fro m  th e  reck on in g  an y  p e r io d  o f  possession  h ow ev er  
lon g  o r  lio r t  a g a in s t hi = m in or predecessor. I  a m  u n a b le  t o  d istin gu ish  
in p r in c ip le  th e  case  in  w hich  on e m inor su c ce e d s  a n o th e r . In  th is case , 
th e  p o sse sso r  w ill m a in ta in  for  the pu rposes o f  s. 3 th a t  he had X  y ea rs , 
possession , a g a in s t  th e  first m in or plus Y  y e a r s ’ p ossess ion  against th o  
s e c o n d  m in o r . I f  then  th e  secon d  minor c o n te s ts  th o  c la im , his p os ition  
first m u st be  th a t  th e  p eriod  X  d ocs  n o t c o u n t ,  a n d  se co n d ly  th at th o 
p e r io d  Y  a lso  d o e s  n o t  co u n t  o r  is in su fficien t. H o  c a n n o t  ex clu d e  th o  
p e r io d  X ,  e x c e p t  b y  re ly in g  u p on  th e  m in o r ity  o f  h is  predecessor, i.c ., 
b y  in v o k in g  s . 13 . T h a t  being  so , th o la n g u a g e  o f  s. 13 declares th a t n o  
fu rth e r  t im e  sh a ll b e  a llow ed  in  resp ect o f  th e  s e c o n d  m in or ity .

I  w o u ld  h o ld  fo r  th eso  reasons th a t th o  p la in t i f f ’s  a c t io n  w as r ig h tly  
d ism issed . T h e  a p p ea l is  d ism issed  w ith  co s ts .

Wu ay atilak e , J.— I  agree.
Appeal dismissed. ■


