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•Crim inal P roced u re C ode— S ection  299 (d) (6)—N on -su m m ary in q u iry— D eposition  o f  
a  w itn ess— C ertifica tion  by M agistrate— O m ission  o f  M a gistra te to  append it— • 
E ffec t.

Where the deposition given by e witness at a non-summary inquiry doos not' 
have, appendod to it, a certificate signed by the Magistrate that the evidence 
given by the witness before him was read over and admitted by the witness 
to bo correct, as required by soction-299 (5) of the Criminal Procedure Code, 
the omission to comply with section 299 (6), by itself, is no bar to the witness’s 
'evidence being led at the trial' before the Supreme Court.
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O k DER madc.in the course o f a trial before the Supreme Court.

Kumar Amarasekara, Crown Counsel, for the prosecution.

Malcolm Perera, with J). J1. S. Gunasekara and .-1. V iswanathan 
(assigned), for the defence.

August 14, 1970. Sirimank. J.—

.Mr. Perera for the accused submits firstly, that- the evidence already 
given by Inspector Fernando in this Court should he withdrawn from the 
jury, on the ground that in the Magistrate’s Court proceedings there is no 
certificate signed by the Magistrate that the evidence given by the 
Inspector before him was read over and admitted by the witness to be 
correct as required by Section 299 (5) o f  the Criminal Procedure Code.

The inspector had given evidence on 29.3.G9 when the accused was 
represented. At the end o f the cxamination-in-chief Mr. Perera had 
moved for a date to cross-examine the witness after reading through the 
evidence given that day. This application was granted. On the next 
date, probably due to an oversight the inspector had not been called, nor 
docs it appear tiiat Mr. Perera for the accused wanted to cross-examine 
the witness.

Mr. Perera relies on the case of Rex v. Gee *. The facts in that case are 
entirely different. The witnesses had been examined by the Chief 
Constable from a typed written statement, which was checked by the 
clerk and ultimately signed by the different witnesses. Nothing was 
taken down by  the Magistrate, and the defendants (who were charged 
with shop-breaking) were apparently not given an opportunity to cross- 
examine the witnesses either. The provisions o f  Section 17 o f  the 
Indictable Offences Act 1S4S (then in force) which contained some- 
provisions similar to those in our code were completely ignored and it 
was in these circumstances that the Court held that the proceedings 
were so defective that there wasno lawful committal. In  the case o f  Edgar 
Parr Ponlika Ilooney8 the proceedings in the lower court had taken place 
on three days. In the case o f  evidence o f  witnesses recorded on one day 
there was no jurat. The Commissioner did not permit that evidence to 
be led, but the appellanls were convicted on the other evidence. An 
application to quash the committal was refused. That was at the time 
when the Magistrate’s Court Rules were in operation. Sir. Perera has not 
been able to point out any provision cither in the Indictable Offences 
Act or the Magistrate’s Court Rules similar to Section 299 (6) o f  our 
Criminal Procedure Code, which provides that the absence o f  such a 
certificate should not bar even the deposition being tendered in evidence 
if there is other evidence to show that the requirements o f  tho section 
were in fact complied with.

1 (103C) 2 K. n. D. 442. 1 (I'JiS) 42 Criminal Appeal Reports 102■



In this instance the witness himselj has given evidence, and when he was 
in the witness box it was not suggested that the requirement had not been 
complied with. However that may be, I am o f the view that the omission 
to comply' with Section 299 (5), by itself, is no bar to the witness' evidence 
being led at the trial before Ihc Supreme Court.

The second submission by Mr. Perera is that the deposition o f  
the Government Analyst (which was read to the jury' with his consent) 
should- also be withdrawn. There is no procedural omission in the 
recording o f  this evidence in the Magistrate’s Court. Mr. Perera's 
submission that the Analyst’s evidence relates to • the gun and 
the cartridge produced by the Inspector, and should therefore be 
rejected, is in m y view quite untenable. '

The application is refused.
Application refused.
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