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1961 Present: Lord Cohen, Lord Denning, Lord Morris of Borth-y-Gest, 
Lord Guest, and Mr. L. M. D. de Silva

T H E  A TTO R N EY -G EN ER A L, A ppellant, and T H E  SC IN D IA  
STEAM  NAVIG ATIO N CO. L T D ., IN D IA , R espondent

Privy Council A ppea l N o. 57  o f  1960

8 . C. 21—D . C. Colombo, 35028]M

Shipping—Contract for carriage of goods by sea—Bills of lading —Evidential value o f  
statements made therein—Short delivery of a  number of bags—Burden of proof— 
Evidence as to their weight, contents and value— Customs Ordinance (Cap. 185), 
ss. 30, 31, 40—Boat notes—Evidential value thereof—Indian Carriage of 
Ooods by Sea Act, 1925, Schedule, Article I I I ,  Rules 3  and 4.

Three bills of lading, which were all in similar terms and subject to the terms, 
provisions and conditions of the Indian Carriage of Goods by Sea Act of 1925 
and the Schedule thereto, contained respectively the acknowledgments that 
2,187 bags, 47,992 bags and 50,473 bags “ being marked and numbered as per 
margin ” were shipped from Rangoon to Colombo on the defendant Company's 
vessel s.s. “ Jalaveera ”. The total gross and nett weights of the goods were 
recorded in the margin. There was a condition in the terms :—“ Weight, contents 
and value when shipped unknown ” .

In  an action instituted by the consignee against the shipowners for the 
recovery of damages for failure to deliver 235 out of the total 100,652 bags 
and their contents of rice—

Held, (i) that, though the plaintiff called no evidence from Rangoon, the 
statements in the bills of lading as to the number of bags shipped formed 
strong prima facie evidence that the stated number of bags were shipped. 
Unless the shipowners showed that only some lesser number of bags than 
that acknowledged in the bills of lading was shipped they would be under 
obligation to deliver the full number of bags. (For the purpose of proving the 
short delivery of 235 bags, some 144 boat notes, issued in compliance with the 
provisions of section 40 cf the Customs Ordinance, were produced by the 
plaintiff, and evidence was given of the tally carried out when the bags were 
loaded into lighters ex-ship and the further tally by Customs Officers before the 
bags were put into the warehouse.)

.(ii) that, in view of the condition “ Weight, contents and value when shipped 
unknown ” , the bills of lading were not even prima facie evidence of the weight 
or contents or value of the bags. I t  was for the plaintiff to prove the contents 
of the bags and the weight of the bags and it was for him to prove his loss by 
proving what it was that the bags contained and by proving what was the 
value cf what the bags contained.

(iii) that if a certain number of bags has been lost, it could almost necessarily 
bo inferred that the lost bags were bags containing similar goods to those 
which were not lost.

(iv) that the question of short delivery should be decided not by reference 
to the times when there were cartages away from the Customs warehouse but 
by reference to the times of delivery from the ship.
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A -P P E A L  from  a  judgm ent o f th e Suprem e Court reported in  
(1958) 61 N. L. R. 409.

E. F. N . Graiiaen, Q.G., w ith  Walter Jayawardena and A. G. de Zoysa, 
for th e  plaintiff-appellant.

Michael Kerr, Q.G., for th e defendant-respondent.

Gur. adv. vult.

O otober 3, 1961. [Delivered by Lobd Mobbis of B obth-y -Gest]—

T he issue w hich arises in  th is appeal is w hether th e appellant (who sues 
on b ehalf o f th e  G overnm ent o f Ceylon) is en titled  to  recover dam ages from  
th e respondent Com pany on th e basis th a t there w as a short delivery o f 
certain bags o f rice w hich were alleged to  have been shipped on th e  
respondent’s vessel s. s. “ Jalaveera ” . The G overnm ent o f Ceylon im port 
rice from  Burm a and in  connection w ith  th e carriage o f such rice th e Pood  
Com m issioner o f C eylon entered in to  an agreem ent (dated th e 22nd A pril, 
1953) w ith a num ber o f shipping lines, collectively  called th e Conference 
L ines, o f w hich th e  respondent Company w as one. Pursuant to  th a t agree­
m ent th e Conference L ines agreed (subject to  certain term s as to  quantity) 
to  ship th e rice w hich th e G overnm ent o f C eylon purchased in  Burm a. 
The freight to  be charged w as n ot to  exceed th e rate o f R s. 33 per ton  o f 
20 cw t. n ett for carriage from  any one port o f Burm a to  th e port o f Galle 
or Colombo in  C eylon. B y  clause 6 (1) o f th e agreem ent it  w as provided 
th a t “th e transport and carriage o f each separate cargo o f rice shall be 
governed b y  th e  term s and conditions o f th e  b ill o f lading w hich the  
Owners or A gents o f th e Owners o f th e carrying vessels shall and are 
hereby required to  issue to  th e shippers or consignees w hich shall be 
deem ed to  be th e contract o f carriage in  respect o f th a t cargo betw een the 
shipper and/or consignee on th e one hand and th e Owners o f th e carrying 
vessels on th e other ; provided, how ever, th a t th e  rate or rates o f freight 
charged and entered in  th e b ill o f lading shall n ot be in  excess o f th e rates 
la id  down in  C lause 3 ” .

B etw een about th e 14th and 17th Septem ber, 1953 a num ber o f bags 
w ere shipped on  th e s.s. “ Jalaveera ” a t R angoon b y  th e S tate A gri­
cultural M arketing Board o f the U nion o f Burm a for carriage to  Colombo 
and delivery to  th e D irector o f Food Supplies, Colom bo. The D irector 
w as an officer o f th e G overnm ent o f Ceylon. I t  w as n ot disputed before 
th eir Lordships th a t th e appellant w as en titled  to  sue on b ehalf o f the  
G overnm ent. T he goods were shipped under three b ills o f lading dated  
respectively th e  14th , 16th and 17th Septem ber, 1953. The claim  which 
th e appellant presented in  th e action w as th a t 100,652 bags had been taken  
on board, th a t th e  bags contained rice and th a t there w as a  failure to
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deliver235 o f them . In  respect o f such failure h e claim ed dam ages. The 
claim  succeeded in  th e  D istrict Court o f Colombo b u t th e  judgm ent and  
decree o f th at Court dated  th e 6th  Decem ber, 1956 w as se t aside b y  th e  
Supreme Court o f C eylon on  th e 28th  O ctober, 1958. B y  leave o f the  
Suprem e Court th is appeal is  now  brought.

The three b ills o f lading were a ll in  sim ilar term s. T here w as a  para­
m ount clause th e opening words o f which were :— “ A ll th e  term s, provi­
sions and conditions o f th e Indian Carriage o f G oods b y  Sea A ct, 1925, 
and the Schedule thereto are to  apply to  th e contract contained  in  th is  
bill o f lading . . . The bills o f lading recited  th a t there were 
shipped in  apparent good order and condition certain num bers o f packages 
“ being marked and num bered as per m argin ” . In  th e  first b ill o f 
lading the num ber o f packages w as given as 2,187 bags, in  th e  second  
47,992 bags and in  th e  third 50,473 bags. T he to ta l w as therefore
100,652 bags. In  th e m argin there were “ P articu lars declared by  
Shipper ”. There w ere colum ns headed “ L eading M arks ”, “ N um ber 
o f Packages or p ieces ” , “ D escription ” and “ Said  to  w eigh ” . On 
each bill o f lading particulars were given. The descriptions w hich were 
given  recorded th a t th e sta ted  num bers o f bags contained  “ F u ll B oiled  
R ice 1953 Crop ” . The n e tt w eights o f the con ten ts o f  each group o f  
bags were given . T hus in  th e first bill o f lading th e  to ta l n e tt w eight o f 
th e 2,187 bags w as g iven  and th e n ett Weight o f  each o f  th e  2,187 bags 
w as stated to  be 159 74821 lbs. The average n e tt w eight per bag as 
stated  in th e three bills w as approxim ately 160 lb s. (The average n ett 
w eight per bag on  th e basis o f th e average w eights sta ted  in  th e  b ills o f 
lading was said  to  be 159 84 lb s.) E ach one o f th e b ills o f  lad ing recorded 
in  the m argin th e to ta l gross and n ett w eights o f th e goods in respect o f 
w hich it  w as issued. E ach  o f th e bills o f lading further provided :—

" T h is B ill o f  L ading is issued subject to  th e  fo llow in g further 
con d ition s:—

N UM BER A N D  CONTENTS

1. W eight, con ten ts, and value w hen shipped unknow n. The 
Company is n ot to  be responsible for any loss, dam age or d elay  w hat­
soever, d irectly  or ind irectly  resulting from insufficiency o f  th e address, 
or packing, internal or ex tern a l; nor for condition  o f con ten ts o f 
re-shipped or re-exported Goods. ”

There w as also th e  follow ing stam ped endorsem ent on each  one o f the  
bills o f lading :—

“ S H IP  N O T R E SPO N SIB L E  FO R

DAMAGE FROM  H E A T IN G  A N D /O R  CAK ING  O F N E W  R ICE  
G RAIN OR B R A N  : O BLITER A TIO N  OF M A R K S, D E T E R IO R A ­
TIO N  OF CO NTENTS OR STA IN IN G  OF BA G S C A U SED  B Y
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TH E N A T U R E  OF CONTENTS A N D /O R  SHORTAGE OF W EIG H T  
CAUSED B Y  T H E  EV A PO R A TIO N  OF CONTENTS : BU R STIN G  
OF BAG S A N D  LOSS OF CONTENTS.

S H IP  N O T R E SPO N SIB L E  FO R W EIG H T OF BAGS ON  
O U TTU R N . ”

A fter th e  s.s . “ Jalaveera ” had loaded her cargo a t R angoon she 
proceeded direct to  Colom bo. She did n ot touch a t any interm ediate 
port. There w as no other cargo than th e bags w hich were shipped b y  the  
S tate A gricultural M arketing B oard o f Burm a. A t Colombo th e  cargo 
w as discharged in to  lighters and then  carried in  th e lighters to  a landing  
je tty  and thence in to  C ustom s w arehouse. The evidence established  
th a t in  th e transhipm ent o f  rice it  w as a  usual occurrence th a t b y  th e  
tim e th e cargo arrived in  Colom bo m any o f th e bags w ere to m . The 
bags are stacked in  th e ship  and th e pressure o f th e top  ones upon the  
low er ones causes rice to  leak  ou t o f th e low er ones. A s w ould be expected  
som e o f th e contents o f th e bags sp illed  ou t in to  th e holds o f th e  ship. 
The sp illages consisted  o f rice from  th e bags. T he to m  bags w ere re­
paired before being off-loaded. Other bags (em pty ones) w ere sen t 
on board in to  w hich th e sw eepings were placed w hich resulted from  th e  
spillages. T hose bags w ere specially  m arked to  indicate th a t th ey  w ere 
sw eepings bags.

A  ta lly  o f th e num bers o f  bags w as carried out as th e cargo w as loaded  
in to  lighters. Certain “ B oat N otes ” were prepared show ing th e  
num bers o f bags th a t w ere carried in  each lighter. The “ B oat N otes ” 
w ere in itia lled  by som eone on behalf o f th e ship.

I t  is provided b y  section  30 o f th e Custom s Ordinance (Volum e IV —  
L egislative E nactm ents o f Ceylon— cap. 185) th a t the m aster o f every  
ship arriving in  th e Island m ust m ake a report in  accordance w ith  tbe  
term s o f tb e section  to  th e Custom  H ouse w hich report m ust include th e  
m arks, num bers and con ten ts o f every package or parcel o f goods on  
board and b y  section  31 th e m aster m ust at th e tim e o f m aking such report 
deliver to  th e C ollector o f Custom s th e m anifest o f th e cargo o f such ship  
w hen a m anifest is required and if  so required by the Collector th e m aster 
m ust produce to  him any b ills o f lading. B y  section  40 o f th e Ordinance 
it  is provided th a t w ith  a ll goods unladen from  any ship there is to  be 
sen t w ith  each b oat load a b oat note specifying th e num bers o f packages 
and th e m arks and num bers or other description thereof and th a t such  
b oat n ote is to  be furnished and signed b y  an officer o f th e ship and, if  
there is a  custom house officer on board, th e boat note is  to  be signed by  
such officer also. The tin d al and owner o f th e boat in to  w hich th e  
goods are laden  is held  responsible for th e due landing and delivery a t the  
oustom  house o f a ll th e  goods so laden and specified in  th e boat note.
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The bags th a t were to m  and had been repaired were in d iv id u ally  
w eighed before th ey  were loaded in to  ligh ters. In  sim ilar m anner th e  
bags o f sw eepings were individually w eighed before th ey  were loaded in to  
lighters.

In  addition to  the ta lly  carried ou t w hen th e bags w ere loaded in to  
lighters there w as a  further ta lly  b y  C ustom s officers before th e bags 
w ere p u t in to  th e Customs w arehouse.

There w ere produced at the tria l som e 144 b oat n otes. T hey show ed  
th a t unloading proceeded betw een th e  24th  Septem ber and th e 2nd  
O ctober, 1953. These boat notes in  th e  aggregate recorded th a t 100,402  
bags had been taken off the ship. T hey w ere “ said  to  be ” bags o f rice. 
In  a ll but tw o  instances the ta lly  as to  th e num bers o f  bags tak en  o ff th e  
ship  in to  ligh ter agreed w ith the second ta lly  w hich recorded the num bers 
o f bags landed from  the lighters. T he b oat n otes in  th e aggregate recorded  
th a t 100,417 bags had been loaded in to  w arehouse from  th e ligh ters. 
(B oat n ote N o. 138 showed th a t th e ta lly  o f  th e num ber o f bags landed  
from  ligh ter w as 574 as com pared w ith th e ta lly  o f 563 o f th e num ber 
recorded as having been put on ligh ter : b oat n ote N o. 144 show ed th a t 
th e ta lly  o f the num ber o f bags landed w as 82 as com pared w ith  th e ta lly  
o f  78 o f  th e  bags put on lighter.) T aking th e corrected figure o f 100,417  
th e resu lt w as th a t 235 fewer bags w ere landed in to  w arehouse a t Colom bo 
th an  th e num ber o f 100,652 w hich th e  three b ills o f lading recorded as 
having been loaded in to the ship a t R angoon. A fter being landed th e  
bags w ere fum igated before being p u t in to  th e  C ustom s warehouse.

The num bers o f bags which w ere landed (100,417) included a to ta l o f  
541 bags w hich had been tom  and repaired : th e to ta l w eight o f th ese 541 
bags w as 500 cw t. 1 qr. 6 lbs. In  ad d ition  to  th e 100,417 bags there  
were also landed in to warehouse 287 bags o f sw eepings. These sw eepings 
in  to ta l w eighed 263 cw t. 0 qr. 13 lbs.

On th e basis o f those figures the D irector o f Food Supplies asserted, b y  
letter  dated  th e 29th  October, 1953, th a t had tb e 541 bags n ot been to m  
th ey  w ould have contained 772 cw t. 0  qr. 09 lbs. instead  o f th e 500 cw t.
1 qr. 6 lbs. w hich th ey actually contained and th a t there w as still a shortage 
o f over 8 cw t. even after taking in to  account th e 263 cw t. 0 qr. 13 lbs. 
w hich w ere contained in the 287 bags o f sw eepings. B y  a  previous 
le tter  dated th e 3rd October, 1953 he had sta ted  th a t a claim  for a sh ort 
discharge o f 250 bags o f rice w ould be m ade.

The evidence established th a t i f  a  bag w hich th e ship had tak en  on  
board w as found to  have becom e com pletely  em ptied o f its  contents th e  
em p ty bag w ould according to  general practice be delivered to  th e  
consignee. There would be entries on  th e b oat notes relating to  such  
em p ty  bags. In  fact there w as no m ention  o f an y original bag having  
been delivered em pty to  the landing com pany. I f  any em pty bags

2*----- J.  IT. R  1250 (2/62).
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which, w ere sen t on to  th e ship  a t Colombo in  order th a t th ey  m ight be 
used to  contain  sw eepings w ere n ot in  fa ct used th e practice w as to  return  
them  and to  m ake entry in  respect o f them  on th e boat n otes. T he la st 
b oat n ote (N o. 144) did in  fa ct record th e num ber o f  em pty “ sw eepings ” 
bags w hich were returned to  th e shore.

• A fter th e bags were landed in to  th e Customs warehouse th ey  were 
la ter delivered in to  th e lorries o f th e D irector o f Food Supplies for trans­
port to  th e G overnm ent granaries. These deliveries took  place betw een  
th e 25th  Septem ber and th e  27th  O ctober, 1953. A t th e tim e o f delivery  
.ex-w arehouse a ta lly  w as m ade in  th e presence o f a Custom s officer. 
C onsiderable further sp illage took  place before the bags le ft th e Custom s 
w arehouse. T his resulted p artly  from  th e fact th a t m ore bags becam e 
dam aged and to m , and p artly  from  th e fa ct th at th e process o f unloading 
th e  bags from  th e ship in volved  th e Use o f hooks. These hooks caused  
h oles to  be m ade in  th e bags through w hich rice leaked out.

T he deliveries from  the Custom s w arehouse showed th a t th e num ber o f 
bags w hich w ere delivered w as 100,417 and o f these th e num ber w hich  
(inclusive o f th e 541 to m  and repaired bags taken  from  th e ship) w ere to m  
or stitch ed  or had m ouths burst w as 4,367 : th e gross w eight o f these  
4,367 bags w as 4,072 cw t. 2 qr. 20 lb s. The deliveries from  th e Custom s 
w arehouse o f bags o f sw eepings reached a to ta l num ber o f 1,804 (being 
1,517 m ore than the 287 bags o f sw eepings off-loaded from  th e sh ip ): 
th e gross w eight o f these 1,804 bags o f sw eepings was 2,569 cw t. 0 qr. 6 lbs.

I t  w ill be seen th at th e to ta l gross w eight o f the 4,367 bags and the  
1,804 bags w as 6,641 cw t. 2 qr. 6 lbs. A fter th e D irector o f Food Supplies 
had asserted his claim s against th e ship-ow ners in  O ctober, 1953 th e agents 
for th e ship-ow ners stated  th a t th a t th e entire cargo loaded a t the port of 
shipm ent had been discharged and delivered a t Colombo. T hey further 
sa id  (by letter dated th e 20th  N ovem ber, 1953):—  “ W e understand  
th a t a q u an tity  o f as m uch as cw ts. 4 0 3 -0 -1 8  lbs. w as delivered to  you  as 
excess sw eepings after settin g  o ff against shortage in  to m  and m outh  
burst bags ex  wharf. I t  w ill be noted , therefore, th at th is excess q u antity  
m ore th an  covers th e w eight o f th e bags alleged to  have been short- 
delivered. ” T he q u an tity  o f 403 cw t. 0 qr. 18 lbs. w as calculated as 
follow s. I f  th e 4,367 bags had had a “ sound w eight ” o f 160 lb s. per 
bag th e  to ta l would have been 6,238 cw t. 2 qr. 8 lbs. The to ta l w eights 
o f  th e  4,367 bags together w ith  th e 1,804 bags o f sw eepings as delivered  
e x  w arehouse w as 6,641 cw t. 2 qr. 26 lbs. The difference betw een th e  
6,641 cw t. 2 qr. 26 lbs. and 6,238 cw t. 2 qr. 8 lbs. w as 403 cw t. 0 qr. 18 lbs. 
and th e contention w as th a t such quantity m ore than accounted, for the  
con ten ts o f th e 235 bags w hich w ere said  to  have been m issing.

On th e basis o f th e facts referred to  above the appellant, as p lain tiff, 
com m enced proceedings in  th e D istrict Court o f Colom bo. B y  h is 
p la in t d ated  th e 31st A ugust, 1954 he claim ed th at there had been a  short
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d elivery  o f235 bags o f rice from  th e  sh ip . T he claim  w as for B s. 14,279'19  
as th e fu ll value o f th e 235 bags o f  rice and o f  th e freight oharges, C ustom s 
d u ty , w arehouse rent, harbour dues and insurance. In  th e answ er o f  
th e  respondent the provisions o f th e  b ill o f  lading were referred to  and  in  
addition  to  pleading certain defences w hich are n ot now  m aterial i t  w as 
said  th a t th e ship  had voyaged from  R angoon to  Colombo d irect and  
w ith ou t touohing a t any interm ediate port and th at the entire q u an tity  
o f  goods or cargo on board th e ship w as discharged a t Colombo and th a t 
thereupon “ in  term s o f the said B ills o f  L ading and in law  th e  lia b ility  
o f  th e D efendant absolutely ceased T he learned Judge in  th e  D istr ict 
Court held th a t 100,652 bags o f rice had been shipped on board a t R angoon  
and th a t delivery was m ade a t Colom bo o f  only 100,417 bags. H e held  
th a t th e bills o f lading afforded prim a facie evidence (which w as su b ject 
to  being rebutted) o f the num ber o f bags o f  rice th a t were taken  on  board 
th e  ship . H e gave judgm ent for th e am ount claim ed less a sm all am ount 
referable to  insurance. The p la in tiff appellant did n ot appeal again st 
th e  deduction when the case w ent to  th e  Suprem e Court and their Lord- 
sh ip s have n o t been concerned w ith  su ch  deduction.

On appeal to  the Suprem e Court th e Order o f th e learned D istrict Judge  
w as se t aside and the action w as dism issed. The Suprem e Court h eld  th a t 
th e  p la in tiff had n ot established b y  evidence th a t th e to ta l q u an tity  o f  rice 
handed over by th e shipper a t R angoon had n ot been discharged b y  th e  
carrier a t Colombo. The provisions o f th e  b ill o f lading were referred to  
and it  w as held th a t the p la in tiff had to  prove by evidence th a t th e shipper 
h ad  handed to  th e defendant’s ship 100,652 bags o f rice each w eighing 160 
lbs. T he judgm ent proceeded :— “ T his h e cannot do excep t b y  ca llin g  a  
w itness or w itnesses able to  speak to  th a t fact. H e has failed  to  do so .
In  v iew  o f  th e conditions in  th e b ills o f  lad ing quoted above he is  n o t 
en titled  to  rely on the w eight, num ber and q u an tity  g iven  in  th em  as 
estab lish ing his claim .” The case o f th e  New Chinese Antimony Com­
pany Ltd. v. Ocean Steamship Company Ltd . 1 w as referred to  and in  th e  
judgm ent it  w as further s a id :—“ T he burden is on th e p la in tiff to  
estab lish  th e facts on w hich he relies to  succeed in  his case. A part from  
th e  conditions above m entioned there is  in  th e in stan t case in  th e  
defendant’s favour the added circum stance th a t th e ship w as loaded  
o n ly  w ith  rice consigned to  th e  D irector o f  Food Supplies, C olom bo, 
and  th a t she did not call a t an y  interm ediate port before reaching  
C olom bo.” I t was also pointed ou t th a t i t  had n ot been contended  
th a t any rice w as retained in  th e  ship  after th e  unloading a t Colom bo.

The first question w hich arises is  w hether th e  p la in tiff established  th a t
100,652 bags were shipped a t R angoon for d elivery  to  th e D irector o f  F ood  
Supplies a t Colom bo. The onus o f proving th a t fact undoubtedly rested  
upon th e p lain tiff. I t  w as forcib ly p oin ted  ou t b y  the respondent th a t th e  
p la in tiff had chosen to  rely  for p roof so le ly  upon producing th e  h ills  o f

1 (1911) 2 K . B . 664.
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lad ing and th a t th e p lain tiff had n ot traced th e  b ills o f lading to  th e ir  
source or supported them  b y producing and proving m ate’s receipts and  
ta llym en ’s books. The respondent further subm itted th a t th e b ills o f 
lad ing d id  n ot y ield  prim a facie evidence o f th e  num ber o f bags th a t had  
been shipped.

A s has been m entioned above th e b ills o f lading applied th e term s, 
provisions and conditions o f th e Indian Carriage o f Goods b y  Sea A ct, 
1925 and th e Schedule thereto. R ules 3 and 4  o f A rticle H I o f th e  
Schedule to  th a t A ct are in  th e follow ing term s :—

“ 3 . A fter receiving th e goods in to  his charge, th e carrier or th e  
m aster or agent o f th e carrier, shall, on dem and o f th e shipper, 
issue to  th e shipper a  b ill o f  lading show ing am ong other th ings—

(a) T he leading m arks necessary for identification  o f th e goods as 
th e sam e are furnished in  w riting b y  th e  shipper before th e  
loading o f such goods start, provided such m arks are stam ped  
or otherw ise show n clearly upon th e goods i f  uncovered, or on  
th e  cases or coverings in  w hich such goods are contained in  
such a  m anner as should ordinarily rem ain legib le u n til th e  
end o f th e v o y a g e ;

(b) E ither th e  num ber o f packages or p ieces, or th e q u an tity , or 
w eight, as th e case m ay be, as furnished in  w riting b y  th e  
sh ip p er;

(c) The apparent order and condition o f th e goods :

Provided th a t no carrier, m aster or agent o f th e carrier, sh all be 
bound to  sta te  or show  in  th e b ill o f lading any m arks, num ber, 
q u an tity , or w eight w hich he-has reasonably ground for suspecting  
n ot accu rately  to  represent th e goods actu ally  received, or w hich  
he has had no reasonable m eans o f checking.

4 . Such a b ill o f lading shall be prim a facie evidence o f th e receipt 
b y th e carrier o f th e goods as therein  described in  accordance w ith  
paragraph 3 (a), (6) and (c).”

T he respondent subm itted, in  reliance upon Canada, and Dominion Sugar 
Company Ltd. v. Canadian National (West Indies) Steamships Ltd. 1, th a t 
there w as no evidence th a t th e shipper had m ade any dem and o f th e  
nature referred to  in  R ule 3. W hile it  is to  be observed th a t pursuant to  
clause 6 (1) o f th e Conference L ines A greem ent, as referred to  above, the  
ow ners o f the carrying vessels were required to  issue b ills o f lading in  
respect o f th e separate cargoes o f rice th e fact in  any event is th a t in  th e  
present case three b ills o f lading were actu ally  issued. T hey contained  
resp ectively  th e adm issions or acknow ledgm ents th a t 2,187 bags and  
47,992 bags and 50,473 bags “ being m arked and num bered as per m argin ”

» {1947) A . C. 46.
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were shipped. Their Lordships consider th a t though th ese sta tem en ts  
in  th e bills o f lading as to  th e num ber o f bags shipped do n o t con stitu te  
conclusive evidence as against th e shipow ner th ey  form  stron g prim a 
facie evidence th at th e sta ted  num bers o f bags were shipped u n less it  be 
th a t there is som e provision in  the bills o f lading w hich precludes th is  
resu lt. W as there then  any such provision in  the present case ? T here 
w as a  condition in  th e te r m s:— “ W eight, contents and va lu e w hen  
shipped unknown ” . T hat m eant th a t in  signing a bill o f lad ing acknow ­
ledging the receipt o f a num ber o f bags there was a  disclaim er o f know ledge 
in  regard to  the w eight or con ten ts or value o f such bags. T here w as 
how ever no disclaim er as to  th e num bers o f bags. Their L ordships 
cannot agree w ith the view  expressed in  the judgm ent o f th e  Suprem e 
Court th at the conditions in  th e  b ills o f lading d isen titled  th e  p la in tiff 
from  relying upon th e adm issions th a t bags to  th e num bers sta ted  in  th e  
b ills o f lading were taken on board.

The present case differs from  New Chinese Antimony Company Ltd. v. 
Ocean Steamship Company Ltd. (supra). In  th a t case a b ill o f lad in g  for 
antim ony oxide ore sta ted  th a t 937 ton s had been shipped on  board : in  
th e m argin was a typew ritten  c la u se:— “ A  q u antity said to  be 937 ton s ” 
and in  the body o f the b ill o f lad ing (printed in  ordinary ty p e) w as a  
c la u se :—■“ w eight, m easurem ent con ten ts and value (except for th e  
purpose o f estim ating freight) unknow n ” . I t  w as held  th a t th e  b ill 
o f  lading was not even prim a facie evidence o f th e q u an tity  o f ore shipped  
and th at in  an action  against th e ship  owners for short d elivery  th e  
onus w as upon th e p laintiffs o f proving th a t 937 tons had in  fa c t been  
sh ipped. (See also Carig Line Steamship Co. v. North British Storage <fc 
Transit Co.1) In  Hogarth Shipping Co. Ltd. v. Blyth, Qreene, Jourdain 
de Co. Ltd.'1 a  captain signed a b ill o f lad ing for a specified num ber o f  bags 
o f  sugar : one o f the exceptions and conditions o f the b ill o f lad in g  read 
“ w eight, m easure, q u ality , con ten ts and value unknow n I t  w as held  
by Lush J . th at the b ill o f lading w as conclusive on ly as to  th e num ber 
o f  bags in  the sense o f skins or receptacles and n ot as to  their con ten ts.

E ven though the p la in tiff called  no evidence from  R angoon and  took  the  
possib ly unusual course o f depending in  th e m ain upon the production  o f 
th e  bills o f lading tbeir Lordships conclude th at the bills o f lad ing d id  form  
strong prim a facie evidence th a t th e s .s . “ Ja laveera” had received  the  
sta ted  numbers o f bags for shipm ent to  Colombo and d elivery  to  the  
D irector o f Food Supplies. (See Smith & Co. v. Bedouin Steam Navigation 
Company Ltd.3) The shipow ners w ould how ever be en titled  to  d isp lace the  
prim a facie evidence o f the b ills o f lading by show ing th at th e goods or 
som e o f them  were never actu a lly  p u t on b oard : to  do th a t w ould  
require very satisfactory evidence on their part. In  his speech  in  the  
case last cited  Lord H alsbury said  (at page 76) " To m y m ind, the  
cardinal fact is th at th e person properly appointed for the purpose o f

‘ (1921) S. 0. 114. * (1917) 2 K. B. 535.
. * (1896) A. C. 70.
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checking th e  receipt o f th e goods has g iven  a receipt in  w hich he h as  
acknow ledged, on behalf o f th e  person b y  whom  h e w as em ployed, th a t 
th ose goods were received. I f  th a t fa ct is once established , it  becom es 
th e  d u ty  o f those w ho attem p t to  get rid o f th e  effect o f th a t fact to  g ive  
som e evidence from  w hich your Lordships should infer th a t th e goods 
never w ere on board a t all U nless th e  shipow ners show ed th a t on ly  
som e lesser num ber o f bags th an  th a t acknow ledged in  th e  b ills o f lading  
w as shipped th en  th e shipow ners w ould b e under obligation to  d eliver  
th e  fu ll num ber o f bags. (See Harrowing v. Katz & Co.1, Hain Steamship 
Go. Ltd. v. Herdman & McDougal2 and Royal Commission on Wheat 
Supplies v. Ocean Steam Ship Company9.)

T hough b y  relying upon th e b ills o f lading th e  p la in tiff presented prim a 
facie evidence th a t 100,652 bags (m arked and num bered as in  th e m argins 
o f th e  b ills) were shipped, th e b ills o f lad ing w ere n ot even  prim a facie  
evidence o f th e w eight or contents or va lu e o f such bags. T his w as the- 
result o f th e incorporation in  th e b ills o f lading o f th e provision above 
referred to . (See New Chinese Antimony Company Ltd. v. Ocean Steam­
ship Company Ltd. supra.) I t  w as for th e p la in tiff to  prove th e contents 
o f th e bags and th e w eight o f th e bags and it  w as for him  to  prove h is  
loss b y  proving w hat it  w as th a t th e bags contained and b y  proving  
w hat w as th e value o f w hat th e bags contained. T he respondent Com­
pany subm itted  th a t such proof w as lacking. The respondent Com pany 
further subm itted (a) th a t there w as evidence w hich displaced th e prim a 
facie evidence o f th e shipm ent o f 100,652 bags and w hich lead to  th e  
conclusion th a t there never were 235 m issing bags and (b) th a t if  alter­
n a tiv ely  100,652 bags were in  fact shipped th e evidence show ed th a t all 
th e contents o f such bags were discharged a t Colombo— w ith  th e result 
th a t the liab ility  o f th e respondent Com pany w ould be lim ited  to  th e value 
o f 235 em tpy bags.

In  support o f th e respondent Com pany’s subm ission under (a) above it  
w as urged th a t it  w as im probable th a t 235 bags had been put on board at 
R angoon and had then  been in  som e m anner rem oved. I t  w as further 
urged th a t inasm uch as th e  ship sailed  d irectly  from  R angoon to  Colombo 
and carried no other cargo th an  w as shipped b y  th e S ta te  A gricultural 
M arketing B oard U nion o f Burm a and th a t it  w as n ot suggested th a t any  
rice w as retained in  th e sh ip’s hold after discharge a t Colom bo th e proba­
b ilities were th a t th e num ber o f bags shipped w as n o t 100,652 but 100,417. 
T heir Lordships cannot accept th e view  th a t th ese circum stances are o f 
sufficient w eight to  displace th e prim a facie evidence o f th e shipm ent o f
100,652 bags. N or do their Lordships consider th a t any useful purpose 
w ould be served b y  speculating as to  possible explanations as to  w hat 
m igh t h ave happened. I t  w as for th e shipow ners to  exp lain  aw ay their  
acknow ledgm ent o f th e num ber o f bags th a t th ey  had received.

118 T. L. It. 400. 3 11 Lloyds List 58.
3 11 Lloyds List 123.
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On th e basis th a t 100,652 bags w ere shipped th e  evidence d ea rly  estab ­
lished  a  short-delivery o f 235 bags. The resu lt o f th e double ta lly  a t th e  
tim e o f discharge w as th a t i t  w as satisfactorily  proved th a t on ly  
100,417 bags w ere discharged. I t  w as n o t contended by Mr. M ichael 
K err, appearing for th e respondent Com pany, th a t th e 235 original 
bags were in  fact discharged and w ere m issed in  th e tw o ta llie s a t  
Colom bo.

I t  rem ains to  be considered w hether th e p la in tiff proved the loss th a t h e  
alleged : linked w ith th e points raised in  th a t issue are those w hich are 
in volved  in  th e subm ission o f th e respondent Com pany referred to  under 
(b) above.

I t  w as for th e p laintiff to  prove w hat w as in  th e m issing bags. T heir  
Lordships consider th at there w as abundant evidence th a t th e m issing  
bags contained rice. Before th e tim e o f discharge from  th e sh ip  there  
had been som e escape o f contents from  m any bags. The num ber w as 
n ot negligible. I t  was rice th a t had com e ou t o f th e bags. There w ere 
sw eepings put into 287 bags and a ll th e sw eepings consisted o f rice. A fter  
th e cargo w as put in to  the Custom s w arehouse there w as considerable 
further escape o f contents from  th e  bags. In  th e result there w ere 
1,517 additional bags o f sw eepings. A ll th e  sw eepings consisted  o f rice. 
Their Lordships conclude th a t from  th ese circum stances it  w as a  
reasonable and proper inference th a t th e  bags th a t were shipped w ere 
bags w hich contained rice.

On th e assum ption th at the bags contained rice the n ext q uestion  is  
w hether there was evidence as to  th eir w eight. The provision o f  th e  
b ill o f lading which has been quoted above expressly precludes an y  
dependence upon the particulars as to  w eight w hich were declared b y  
th e shipper. Oral evidence w as g iven  a t th e hearing by a w harf a ssista n t 
in  th e Food Com m issioner’s D epartm ent. H e had taken te st w eights o f  
100 bags. H e had taken 100 bags “ from  here and there as th ey  w ere 
unloading th e bags in to th e w arehouse ” . H is te sts  gave him  an average 
w eight o f 159 84 lbs. Their L ordships consider th a t it  w as a  reasonable 
and proper inference th at th a t w as th e  w eight o f th e bags o f rice w hich  
w ere shipped and Mr. M ichael K err accepted th a t the bags if  fu ll w ould  
contain  approxim ately 160 lbs. I t  m ay here be noted th at the b ills o f  
lad ing acknow ledged th at the bags w ere shipped “ in  apparent good  
order and condition ” .

In  th is connection reference m ay again be m ade to  th e decision  o f  
L ush J . in  Hogarth Shipping Company Ltd. v. Blyth, Greene, Jourdain 
& Co. Ltd. {supra). In  his judgm ent (see page 542) Lush J . p oin ted  
ou t th a t i f  a certain num ber o f bags had been lo st and if  one had  to  
ascertain  w hat was in the bags th a t w ere lo st, then  as a  m atter o f  
evidence one would-, alm ost necessarily infer th a t the lost bags w ere
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bags containing sim ilar goods to  those w hich were n ot lo st. The 
decision  o f H ill J ..in  R. <Ss W. Paul Ltd. v. Pauline1 is  also o f relevance. 
There th e  p laintiffs’ case w as th a t b y  a b ill o f lading th e defendants 
had represented and stated  th a t th ey  had received on board th e Pauline 
37,047 sacks o f barley said to  w eigh a sta ted  am ount to  be delivered  
a t a  safe port in  E ngland. T he p laintiffs claim ed th a t th a t quantity  
w as shipped b u t th a t in  breach o f th e b ill o f lading th e defendants short- 
delivered a t Ipsw ich 1,106 sacks. The p laintiffs claim ed dam ages as 
indorsees o f th e b ill o f lading to  whom  th e property in  th e goods had 
passed. The defendants asserted th a t th ey  had never represented or 
stated  as alleged, th a t th e b ill o f lading contained th e words “ w eight 
and contents unknow n” , and th a t a ll th e  cargo w as delivered w hich  
w as in  fact shipped. I t  does n ot appear to  have been in  contest th at 
th e sacks did contain barley. In  dealing w ith  th e claim  H ill J . said :—  
“ I t  seem s to  m e th a t th e B ill o f Lading coupled w ith th e receipts 
affords prim a facie evidence and th a t it  rests upon th e defendants to  
get rid o f th at prim a facie evidence. In  m y view  th ey  have failed to  
do so . I t  is said th at to  prove th e loss o f 1,106 bags o f barley does n ot 
carry th e p laintiffs any w ay unless th ey  can go on and prove th e w eight 
th a t w as shipped. I  am  nos a t a ll sure th a t that is so. Supposing 
th e p laintiffs prove th e loss o f 1,106 sacks o f barley, but are unable to  
prove th e precise w eights o f th e sacks w hich were lo st, because the  
sacks w hich were shipped varied in  w eight, I  do n ot th ink th at th at 
prevents them  recovering dam ages. I t  on ly  m akes it  m ore difficult 
to  com pute w hat dam ages they have suffered. I f  th a t is the true view  
o f the m atter, th e w ay I should do it  is to  tak e th e w eight o f the sacks 
show n to  have been delivered and upon th a t m ake a com putation o f 
w hat w eight 1,106 sacks represents . . . there is evidence o f 1,106
sacks o f barley m issing, but I  do n ot know  w hat their w eights are, and, 
therefore, I  can only m ake a rough estim ate o f th e w eights and their 
value. I  do not th ink it  right to  conclude th at because I  cannot 
ascertain  th e w eight I  m ust treat it  as negligible and give nothing by  
w ay o f dam ages. A s a rough and ready w ay o f estim ating it  I  shall 
tak e th e average w eight o f th e sacks o f barley delivered and from  th a t 
calcu late th e approxim ate w eight o f 1,106 sacks o f barley ” .

In  th e present case their Lordships consider th a t it  w as show n th at 
there w as a short delivery o f 235 bags and th a t such bags had been 
shipped w ith  rice in  them  and th a t each had w eighed approxim ately 
160 lbs. Subject to  a consideration o f th e subm ission o f the respondent 
referred to  as (b) above it  w ould follow  th a t th e p lain tiff w as 
en titled  to  th e  am ount aw arded to  him  in  th e D istrict Court. I t  
w as how ever strongly contended b y  Mr. M ichael K err th at th e evidence 
estab lish ed  th a t a ll the contents o f th e 100,652 bags were in  fact 
delivered  and were received b y  th e D irector o f Food Supplies. On 

1 4 Lloyds List Law Reports 221.



LORD MORRIS OF BORTH-Y-GEST-—The AUomey-Qmeral v. 
The Scindia Steam Navigation Co. Ltd., India

397

t.hia subm ission it  w as said  th a t w hat m ust have happened w as th a t 
th e missing 235 bags becam e com pletely denuded o f  their con ten ts but 
th a t such contents w ere in  fact delivered and received . I f  th is sub­
m ission were correct it  w as said th at th e dam ages w ould on ly  am ount 
to  approxim ately £11, as representing the valu e o f 235 em p ty  bags. 
The evidence established th a t i f  a  bag becam e com pletely em p ty  th e  
general and norm al practice w as to  deliver th a t em p ty  bag to  the  
consignee. A ny em p ty bags should have been delivered in to  th e  lighters 

And note should have been m ade in  the boat n ote in regard to  them . 
I t  w as n ot disputed th a t th is practice ought to  h ave been follow ed. 
N o em pty bags were in  fa ct delivered and no boat n ote recorded th e  
receipt o f any em pty bags. The la st o f the boat n otes did m ake m ention  
o f missing bags by th e w ords “ and (250) B ags m ore in  d isp u te if  
considered to  be delivered

This subm ission now  being exam ined is presented on th e  basis o f th e  
figures concerning th e deliveries from  th e Custom s w arehouse. I t  w ill 
have been observed th a t in  regard to  the discharges from  th e  sh ip  the  
D irector o f Food Supplies had pointed ou t on th e 29th O ctober, 1953 
th a t had the 541 to m  and repaired bags contained th eir norm al q u an tity  
th e w eight w ould have been 772 cw t. 0 qr. 09 lb s. w hereas th e w eight 
actually  w as 500 cw t. 1 qr. 6 lbs. and th at th e to ta l q u an tity  (263 cw t.
0  qr. 13 lbs.) in  the 287 bags o f sw eepings fell short o f th e q u an tity  w hich  
would be required to  su p p ly  th e deficiency. T he argum ent advanced  
on behalf o f th e respondent relates to  the deliveries ex  w arehouse. 
T he num ber o f tom  and repaired bags had by th e end o f th e tim e o f  such  
deliveries reached th e to ta l o f 4,367 : the num ber o f th e bags o f sw eep­
ings had increased from  287 to  1,804. The argum ent proceeded  
as fo llo w s:— the con ten ts o f th e 4,367 bags had th ey  been fu ll (i.e. 
containing 160 lbs.) togeth er w ith  the contents o f .235 bags (containing  
160 lbs.) would in  to ta l have been 6,574 cw t. 1 qr. 4  lb s. : th e  actual 
contents o f th e 4,367 bags and o f the 1,804 bags o f sw eepings w ere in  
to ta l 6,641 cw t. 2 qr. 14 lb s .: therefore it  w as said  th a t th e con ten ts o f 
th e 235 bags were in  fa ct all accounted for. T he excess o f  som e 
67 cw t. (the difference betw een th e 6,641 cw t. and th e  6 ,574  cw t. 
could it  was said be explained  as being approxim ately th e gross w eight 
o f 4,602 em pty bags (i.e. 4,367 - f  235). Therefore it  w as said  th a t the 
dam ages should be lim ited to  a sum  representing th e valu e o f 235 em pty  
bags.

This a ttractively  developed argum ent depended how ever for its  v a lid ity  
upon th e assum ption th a t no rice escaped a t a ll w hile in  w arehouse 
from  the 96,050 bags w hich constitu ted  over and above th e 4,367 bags 
th e rem ainder o f th e 100,417 bags. Their Lordships cannot th in k  th at 
th is Assumption is a  va lid  one. The evidence show ed th a t in  th e process 
o f unloading (as w ell as o f loading) th e bags were rem oved b y  fixing  
iron  hooks to  th e m : holes were as a result m ade in  th e  bags through
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w hich rice could escape. T he loss o f rice w ould how ever n o t necessarily  
occur im m ediately. W hen stacked in  th e  Custom s warehouse a great 
num ber o f th e  hags w ould be under th e pressure o f the w eight o f other 
bags upon them  and rice w ould be lo st from  th e  bags. Furtherm ore 
th e  evidence show ed th a t sm all quantities o f rice m ay leak  ou t o f bags 
w hich nevertheless have a ll th e  appearances o f sound bags.

Q uite apart howevter from  th ese considerations th e question o f short 
delivery fa lls to  b e decided n ot b y  reference to  th e tim es w hen there 
w ere cartages aw ay from  th e Custom s warehouse but b y  reference to  
th e  tim es o f delivery from  th e ship . If, as their Lordships conclude, 
th e p la in tiff su fficiently proved th a t 100,652 bags were shipped on board 
th e  “ Jalaveera ” and th a t th e bags contained rice and th at th ey  w eighed  
approxim ately 160 lbs. each, th e evidence show s th a t on ly 100,417 bags 
w ere delivered. I f  it  had happened, as m ight seem  surprising, th a t 
235 bags had becom e com pletely denuded o f their contents it  w ould  
be singular and w ould also be quite contrary to  practice if  none o f th e  
em p ty bags w ere delivered. O ut o f the 100,417 bags w hich w ere delivered  
ex  ship  som e 541 o f them  had lost som e o f their contents : th ose bags 
had been to m  and repaired. The contents o f th e 287 bags o f sw eepings 
w ere n o t how ever in  th e aggregate sufficient to  account for th e  deficien­
cies o f th e  541 bags. The contents o f 235 bags were n ot accounted  
for.

T he th eory  th a t th e contents o f 100,652 bags were received from  
th e  C ustom s w arehouse seem s to  their Lordships to  be im possible o f 
reconciliation  w ith  th e ascertained facts (i) th a t 100,417 bags and no 
m ore w ere discharged from  th e ship (ii) th a t th e 541 torn and repaired  
bags contained 500 cw t. 1 qr. 6 lbs. and (in) th a t the to ta l sw eepings 
(in  th e 287 bags) w ere only 263 cw t. 0 qr. 13 lbs.

Their L ordships w ould add th a t th e Ships Im port M anifest w as p u t 
in  evidence and w as part o f th e m aterial before the Courts below  (see 
section  31 o f th e Custom s Ordinance (supra) ). Their Lordships have 
arrived a t th eir  conclusions w ithout having regard to  th e contents 
o f th e  M an ifest: it  is abundantly plain how ever th at nothing in  th e  
M anifest con flicts w ith  their L ordships’ conclusions but rather supports 
them .

For th e  reasons w hich have been given  their Lordships w ill hum bly 
advise H er M ajesty th a t th e appeal should be allow ed and th a t th e  
judgm ent o f th e  D istrict Court should be restored. The respondent 
C om pany m u st pay th e costs in  th e Suprem e Court and before their  
L ordships’ Board.

Appeal allowed.


