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IM S P r e s e n t : W ljeyewardene J.

C A E B O N  and T H E  G O V E R N M E N T  A G E N T ,W E S T E R N  
P R O V IN C E .

I k  t h e  M a t t e r  o f  a k  A p p l ic a t io n  f o b  a  W r it  o f  M a n d a m u s  
o n  t h e  G o v e r n m e n t  A g e n t , W e s t e r n  P r o v in c e , t o

h o l d  a  F r e s h  E l e c t io n  f o r  D iv is io n  1, K a l u b o v il a

E a s t  o f  t h e  D r h i w  a l a -M o u n t  L a v i n i a  U r b a n  C o u n c il .

Writ of Mandamus— Urban Council election—Nomination of candidates—  

Permission given to nominated candidate to withdraw—Alleged irregu­
larity—Failure to make person elected respondent.

Where an application was made for a Writ of Mandamus to set aside 
an election to an Urban Council and to hold a fresh election on the ground 
of alleged irregularities committed by the Returning Officer with regard 
to the nomination of candidates and to the permission granted to one 
candidate to withdraw from the election,

Held that the failure to make the member elected a respondent to the 
application was a fatal irregularity.

In the Matter of an Application of John Neill Keith for a Writ of Man­
damus on the Government Agent, Western Province (3 5. C. C. IS) followed.

H I S  w as an ap p lication  for a W r it  o f  M andamus.

E . B . W ikrem anayake (w ith  h im  H . W anigatunge), for  th e petition er.

H . H . Basnayaka, A cting S. G. (w ith  h im  H . A . W ijem anne, C .C .), 
for  th e respondent.

Cur. adv. v u lt~ .

M a y  30, 1945. W ije y e w a r d e n e  J .—

T h is is an ap p lication  fo r  a W r it  o f  Mandamus in  con n ection  w ith  th e  
by -e le ction  h eld  on  J u ly  22, 1944, in resp ect o f  K alu bow ila  E a st  W a rd  
N o . 1 o f  th e D eh iw a la -M ou n t L a v in ia  U rb a n 'C o u n c il.

T h e  respondent published  on  M a y  29, a  n otice  u n der section  10 o f  the- 
U rban C ouncils O rdinance requ iring  th e de livery  o f  th e nom ination- 
papers on  J u ly  3, and in tim atin g  th at a p o ll w ou ld  b e  taken on  J u ly  22, 
i f  m ore  than one can d idate  w as n om in ated .

O n Ju ly  3, n om in ation  papers w e re . delivered  on  b eh a lf o f  th ree can d i­
dates— M r. T . V . K . C arron  (p etition er), M r. N . W . d e  C osta , and M r. S .  
d e  S. Jayasinghe. T h e  A d d ition a l A ssistant G overn m en t A g en t, C o lo m b o , 
w h o  rece ived  the n om in ation  p a p ers  u pheld  an  ob je ct ion  against th e 
n om in ation  o f  M r. de C osta . H e  d eclared  th e o th er  tw o  can d idates du ly  
n om in ated  and issued on  J u ly  4, th e  requ isite  n otice  u nder R u le  1 o f  th e 
R u les  in  th e F irst S ch ed u le  to  th e  O rdinance w ith  regard to  th e  p o ll  on  
July. 22. ■ • ,

O n a p etition  o f  M r. de C osta  th is C ou rt m a d e  order on  J u ly  17, d irectin g  
th e  A ssistant G overn m en t A g en t, C o lom b o . “  to  a cce p t  th e  p e tition er ’ s 
(M r. de C osta ’s) n om in ation  p aper and  declare  h im  to  b e  a  can d id a te  for  
e le ction  ”  (vide ju d g m en t rep orted  at page 476 o f  V o lu m e  45 o f  the- N ew  
L a w  R ep orts ). O n receip t, o f  th a t . order th e  - A ssis ta n t G o v ern m en t
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A g en t gave n otice  im m ediately  to  a ll th e  three can d idates stating th at h o 
w ou ld  a ccep t th e nom ination  pap er o f  M r. d e  C osta on  J u ly  18, a t  th e 
U rban  C ou n cil O ffice.

O n Ju ly  18, the A ssistant G overnm en t A g en t a ccep ted  the nom ination  
paper o f  M r. de C osta  in  th e  presen ce o f  th e three candidates. M r. de 
C osta , thereupon , asked fo r  a  p ostp on em en t o f  th e p o ll and th e A ssistant 
G overnm ent A gen t replied  h e  h ad  no auth ority  to  d o  so. T hen  M r. d e  
C osta  gave a  w riting w ithdraw ing from  th e candidature and stating that 
th e A ssistant G overn m ent A g e n t ’ s refusal to  g ive  the p ostpon em en t asked 
for  w as th e reason  for  his w ithdraw al. T h e A ssistant G overnm ent 
A g en t issued im m ed ia te ly  under section  11 (4) o f  the O rdinance a  written 
n otice  announcing th e w ithdraw al o f  M r. de C osta.

A t  the election  on  Ju ly  22, ba llo t b oxes w ere provided on ly  for  the 
petition er and M r. Jayasinghe. T h e  p oll resu lted  in 963 votes being  
cast for M r. Jayasinghe and 641 votes fo r  the petitioner.

On th e  above m en tion ed  fa cts  the petitioner states that the e lection  o f  
M r. Jayasinghe is vo id . H e  con ten d s (a) th at M r. de C osta shou ld  not 
h ave  b een  a llow ed to  w ith draw  on  J u ly  18, as a  candidate cou ld  w ith ­
d raw  under section  11 (4) on ly  “  before  the h ou r specified  in  the notice  
under section  10 as th e tim e lim it for the delivery  o f  nom ination  p a p ers .”  
w hich  in  th is case w as 10.30 a .m . on J u ly  3, and (b) that, therefore, ba llot 
boxes shou ld  h ave been  p rov id ed  at the p o ll fo r  the reception  o f  ba llot 
papers in  favou r o f  M r. de C osta, as required b y  R u le  3  o f  the R u les in 
the F irst Schedule o f  th e O rdinance. H e  pleads th at he has “  been  
gravely  p reju d iced  ”  b y  the failure to p lace  such  ba llot boxes. H e  
explains as fo llow s in th e affidavit the m anner in w hich  h e has been  
p re ju d ice d : —

Paragraph 9.— “  I  am  a B u rgh er and a Christian and the said M r. 
Jayasinghe is a  S inhalese and  a B u ddh ist. I  state that th e racial and -  
religious cry  w as raised in the said  electorate  and th at m y  defeat at 
the said election  w as due to  the sa id  cau se  ” .
Paragraph 10.— “  T h e  said M r. de C osta is also a Sinhalese and a 
B u d d h is t and if  the sa id  M r. de C osta ’s ba llot b o x  h ad  been  p laced  
in  the P o llin g  B o o th  the votes  o f  th e Sinhalese B u ddh ists w ould  have 
been  d iv ided . I  th erefore  state th at I  have been  gravely  prejudiced  
b y  th e  a c t  o f  th e  said P resid ing  O fficer ” .
I t  w as ad m itted  a t th e  argum ent before  m e  th at M r. Jayasinghe has 

accep ted  and acted  in the office o f  a m em b er  o f  the U rban  C ouncil. I t  
w as also ad m itted  th at the petition er d id  n ot raise any ob jection  until 
A u gu st 4 , w hen  h e forw arded  a w ritten  ob jection  to  th e respondent under 
section  19 o f  to e  O rdinance. T h e respon dent rep lied  to  th at letter  th at 
h e saw  n o  reason  to  declare t o e  e lection  n u ll and void .

I t  is argued fo r  th e respon dent on  th e authority  o f  to e  Application for 
a W rit o f M an dam us on the Chairman o f the Colombo Muncipal C ou n cil1 
th at a  w rit o f  mandamus d oes n ot lie in  t o e  presen t case.

T h e order o f  th is C ou rt m a d e  on  J u ly  17, d irected  the A ssistant G overn ­
m e n t A gen t to  a ccep t th e  nom in ation  paper o f  M r. de C osta. There 
w as n o further d irection  g iven  in  th e  order - a s  to  w hat should  b e  done
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after th e  a ccep ta n ce  o f  th a t p a p er. I n  th e absen ce o f  any  express 
p rovision  in  th e O rdinance th e  A ssista n t G overn m en t A g e n t construed  
th e  O rder o f  th is  C ou rt as exten ding, th e  tim e  lim it fixed  b y  th e original 
n otice  under section  10 fo r  th e  d elivery  an d  a ccep ta n ce  o f  th e  nom ination  
p a p er o f  M r. de C osta  and p roceed ed  to  a c t  as if J u ly  18 w as th e  date  
sp ecified  in  th at n otice . I n  accord a n ce  w ith  th at v iew  the A ssistant
G overnm ent A g en t p erm itted  M r. d e  C osta  to  w ithdraw  im m ed ia te ly  
a fter  h e d elivered  th e  n om in ation  paper. In  th e  sp ecia l c ircu m stan ces 
o f  th is case  I  am  n o t p repared  to  h o ld  th a t  th e  v iew  taken  b y  the A ssistant 
G overn m en t A g en t w as w rong.

E v en  i f  a  W r it  o f  Mandamus co u ld  issue in  th e presen t case  there is a 
serious ob je ct ion  to  th e  presen t ap p lication . T h e  p etition er w an ts to  
h a v e  th e e lection  declared v o id  bu t has fa iled  to  m ak e M r- Jayasinghe 
a party  respondent. T h e  p e tition er ’s C ou n sel d id  n o t a t any stage 
m o v e  to  have h im  added  as a  p a rly . T h e  ap p lication  m u st fa il on  th at 
ground also (v ide In  the m atter o f an application o f John Neill K eith  for a 
W rit o f  M an dam us on the G overnm ent A gent, W estern  P rovince1.

There is  m oreover n o ev id en ce  before  m e  to  sh ow  th at th e p etition er 
has been  “  gravely  p re ju d iced  ”  o r  p re ju d iced  in a n y  m an n er b y  M r. de 
C osta  being  perm itted  to  w ith draw  on  J u ly  18. I  am  u nable  to  draw  
from  th e  m ere statem en t o f  b e lie f referred  to  in  tile  affidavit o f  th e  p etition er 
an y  in feren ce th at som e o f  th e  v oters w h o  v o ted  fo r  M r. Jayasinghe 
w ou ld  have v o te d  for  M r. de C osta  i f  a  b a llo t  b o x  w as p la ced  fo r  M r. de 
C osta  and that it  w ould ' h ave  resu lted  in h is  be in g  retu rn ed  as a  m em b er  
for  th e W a rd .

I  d ischarge th e  rule w ith  costs .
Rule discharged.


