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ABDUL CAFFOOR, Appellant, and  MUNICIPAL  
COUNCIL, COLOMBO, respondent.

181—D. C. Colombo, 11,761.

C o sts— A c tio n  o f  p la in tif f  a n d  d e fe n d a n t’s  co u n terc la im  b o th  d ism issed —  
E q u ita b le  o rd e r  r e  costs.

W h e re  b o th  t h e  p la in tif f ’s a c tio n  a n d  d e fe n d a n t’s c o u n te rc la im  a re  
d ism is se d  th e  e q u i ta b le  o rd e r  a s  to  co s ts  w o u ld  b e  t h a t  th e  p la in tif f ’s 
a c tio n  a n d  th e  d e f e n d a n t ’s  c o u n te rc la im  sh o u ld  b e  b o th  d ism isse d  w ith  
c o s ts  o r  t h a t  th e r e  sh o u ld  b e  n o  o rd e r  fo r  costs. 4

PPEAL from  a judgm ent of the D istrict Judge of Colombo.

C. T. O legasegaram  (w ith  him  A. H. M. Ism a il) , for the plaintiff, appellant.

J. E. M. O beyesekere  (w ith  him  H. W. T ham biah) , for the defendant, 
respondent.

A pril 16, 1943. K e u n e m a n  J.—
S

The only point of substance that arises in  this appeal is whether the  
D istrict Judge’s order w ith  regard to costs is correct. The action was 
brought by the plaintiff claim ing a sum  of Rs. 9,339.96 as injury to 
buildings and Rs. 3,937.50 as consequential dam ages arising from  the  
fact that the defendant’s sew er had crum pled up or cracked and had caused  
the damage described in th e plaint. The defendant denied the alle­
gations of th e plaintiff^ and counterclaim ed in the sum of Rs. 21,515.98 
for damage caused to the sew er in consequence of the plaintiff’s building  
having been im properly put up in close proxim ity to the sewer and having  
Caused damage to it. A fter a lengthy trial the learned D istrict Judge 
dism issed both the plaintiff’s action and the defendant’s counterclaim , 
but for reasons w hich he had not set out ordered the plaintiff to pay to  
the defendant one half of the taxed  costs of th is action.

It is difficult to understand w hy this order had been made. Each 
in  th is court has tried w ithout success to convince us that the 

greater part o f the evidence w as due to the claim  of the other side. A s
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far as I can m ake out, che length  of the tria l w as due not on ly  to th e  claim  
of the plaintiff but also to  th e  counterclaim  of the defendant. I  th ink  
the equitable order w ould  h ave been  either that th e plaintifE’s action and  
th e  defendant’s counterclaim  should have been both dism issed w ith  
costs or that no order for costs should  have been m ade in  th e  court below . 
In the absence of any reason for th e learned D istrict Judge m aking that 
order, I now m ake order th a t there shall be no order for costs to either  
sid e in  th e Court below . I do not th ink  that there should b e any costs 
of appeal either. Subject to th is variation the appeal is dism issed.

W ijeyewardene J.—I agree.
Varied.


