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1971 Present: L o fd  H o d s o n , V iscou n t D ilh otn e , L o r d  W ilb e r fo r c e , 
L o r d  D ip lo c k  an d  L ord  Cross o f  C h elsea

T H E  S I N H A L E S E  F IL M  I N D U S T R I A L  C O R P O R A T I O N  L T D ., 
A p p e lla n t, and H .  C . M A D A N A Y A K E  a n d  o th e r s , R e s p o n d e n ts

P b i v y  Council A ppeal No. 4 2  o f  1 9 7 0

S. C. 454165 (F )— D . C. Colombo, 1265{Z L

Contracts—Executory contract—Discharge by repudiation— Quantum of evidence—
“  Election ” — Evidence of anticipatory breach of a written executory contract— . 
Admissibility of parol evidence—Inapplicability of Evidence Ordinance, s. 92— 
Claim against a deceased person's estate— Requirement o f careful scrutiny.

On 2nd March 1959 one M, who was a Director o f  the appellant Company 
entered into an Agreement to sell a land to tho Company within eighteen 
months. The price was Rs. 40,000, o f which Rs. 15,000 were paid upon the 
execution o f the Agreement. The balance o f Rs. 25,000 was payable on 
completion. One o f  tho terms of the Agreement was that M should perfect his 
title (i.e., by  partition actions) within eighteen months. Subsequently the 
financial position o f tho Company deteriorated. The Company was unable 
to pay its debts, one o f which was very urgont and amounted to Rs. 91,000. 
Much less was it in n position to find the Rs. 25,000 required to complete the 
purchaso o f  the land. On 9th November 1960 tho Directors o f tho Company 
held a meeting, the relevant minute of which was fairly capable o f  the inter
pretation that the Directors expressed an intention not to complete tho purchase 
of tho land. On 18th November.19G0 M withdrew the partition actions which 
ho had instituted to perfect his title to tho land. Evon if there was any 
ambiguity in tho terms in which tho Company expressed its intention as regards 
its further performance of the Agreement at tho meeting o f 0th November 1960, 
tho conduct o f tho Directors of tho Company between November 1960 and 
September 1961 gave riso to tho irresistible inference that by the lattor dato at 
latest the Company had made it clear to M that it hod obandoned any intention 
o f completing the purchase o f the land, and that M had accepted this as a 
repudiation o f  tho Agreement. . .

M died in March 1963. In tho present action the Company claimed from the 
respondents, who were the heirs of M, specific performance o f  tho Agreement on' 
tho payment o f  tho balance sum of Rs. 25,000.

Held, (i) that, by  September 1961 both parties to  the Agreement were 
treating it as having been repudiated by tho Company. Repudiation by that 
dato was sufficient by operation of law to have released M from any further 
obligation to perform tho Agreement on his own part, even if the date'of the 
final repudiation could not be pinpointed as having occurred at the meeting of 
tho Directors hold on 9th November 1960, . ...
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(ii) that where a party to an executory contract which is required by law to 
be notarially attested seeks to bo discharged from his obligation on the 
ground o f  repudiation by the other party, parol evidence of the repudiation 
is admissiblo. Section 92 o f the Evidence Ordinance is not applicable to a case 
o f anticipatory breach.

(iii) that a claim brought against the estate of a deceased person should bo 
scrutinised with great caro and inferences o f fact against the deceased should 
not bo lightly drawn.

*• Where one party to on executory contract mokes it manifest to tho other 
party that ho docs not intend to perform an obligation imposed upon him by the 
contract which is fundamental to it, his conduct constitutes on anticipatory 
breach or wrongful repudiation o f tho contract by him. Tho other party may 
then elect either to ignore tho wrongful repudiation and to treat tho contract 
and the obligations which it imposes upon him ns well ns upon tho repudiating 
party as still binding upon each o f  them, or to treat tho contract and the 
obligations which it imposed upon each party ns no longer binding on them, 
save os respects tho liability o f  tho repudiating party for damages for non
performance. Although the latter choice is often described as an election to 
rescind tho contract, their Lordships would observe, that tho non-repudiating 
party’s obligation to perform the contract any further is terminated by operation 
o f  law and not as tho result o f any agreement between tho parties to rescind it. 
Section 92 of the Evidenco Ordinanco accordingly has no application to cases o f  
anticipatory breach.”

A p p e a l  from  a  ju d g m e n t  o f  H . N . G . F ern a n d o , C .J . (d e  Iv re tse r  J .  
a g re e in g ) d e livered  o n  1 0 th  M a y , 1900.

B . J. Fernando, fo r  th e  p la in tiff -a p p e lla n t .

II. W . Jayeuardene, Q .C., w ith  B . Elitjaiamby, f o r  th o  d e fe n d a n ts -  
re sp o n d e n ts .

Cur. adv. vult.

M a y  2 4 , 1971. [Delivered by L o b d  D ip l o c k ]—

O n  2 n d  M arch  1959 M u d a liy a r  J a y a s c n a  M a d a n a ya k e  ( “ th e  d e c e a s e d ” ) 
e n te re d  in to  a  n o ta r ia lly  a t te s te d  a g re e m e n t ( “ th o  A g r e e m e n t ” ) t o  se ll 
t o  th o  a p p e lla n t C o m p a n y  ( “ th o  C o m p a n y ” ) an  area  o f  land n e a r  C o lo m b o  
( " t h o  L a n d " )  a t  th o  p r ico  o f  R s . 4 0 ,0 0 0 , o f  w h ich  R s . 15 ,000  w e re  p a id  
u p o n  th o  ex ecu tion  o f  th o  A g re e m e n t . I n  th e  c ircu m sta n ce s  t o  w h ic h  
th o ir  L ord sh ip s  will a d v e r t  h e re a fte r  th e  L a n d  has n e v e r  b e e n  c o n v e y e d  
to  th o  C om p an y . T h o  d e c e a s e d  d ie d  o n  13th  M arch  19G3. T h o  
r e sp o n d e n ts  are  h is hairs. O n  2 7 th  J a n u a ry  19G4 th o  C o m p a n y  c a lle d
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u p o n  th e  resp on d en ts  to  c o n v e y  th e  la n d  t o  it .  T h o  resp on d en ts d e c lin e d  
t o  d o  so . T h e  C om p an y  su ed  th e m  f o r  sp e c ific  p er fo rm a n ce  o f  th e  
A g r e e m e n t . T h e  D is tr ic t  C o u r t  g r a n te d  th e  C o m p a n y  a d ecree  o f  s p e c if ic  
p e r fo r m a n c e . T h e  ju d g m e n t w a s r e v e r s e d  b y  th e  S u p rem e C o u r t  o n  
a p p e a l .  T h e  caso  n o w  co m e s  o n  fu r t h e r  a p p e a l t o  th e ir  L o r d s h ip s ’ 
E o a r d .

T h e  o n ly  q u estion  in  th e  a p p e a l is w h e th e r  th e  con tra ctu a l o b l ig a t io n  
o f  th e  d e ce a se d  u n der th e A g re e m e n t  t o  c o n v e y  th e  L an d  to  th e  C o m p a n y  
w a s  s t ill  su bs istin g  on  27 th  J a n u a r y  19 6 4 . A lth o u g h  the p le a d in g s  a n d  
t h e  a rg u m e n t h a v e  ran ged  o v e r  a  w id e r  fie ld , their L o rd sh ip s  a g r e e  
w ith  th o  S u p rem e  C ou rt th a t  th e  a n sw e r  t o  th is  qu estion  tu rn s  u p o n  
w h e th e r  o r  n o t  the d e ce a se d ’s o b l ig a t io n  t o  c o n v e y  th e L a n d  t o  th e  
C o m p a n y  h a d  been  d isch a rg ed  b y  o p e r a t io n  o f  la w  be fore  th a t  d a te ,  
b y  r e a s o n  o f  th e  C o m p a n y ’s w r o n g fu l r e p u d ia t io n  o f  th e c o n t r a c t  a n d  
t h o  d e c e a s e d ’s a ccep ta n ce  o f  th is  a s  te rm in a tin g  h is o w n  o b l ig a t io n  
t o  p e r fo r m  th o  A g reem en t a n y  fu r th e r .

I t  is  c o m m o n  g rou n d  th a t  th o  le g a l co n s e q u e n ce s  o f  a n  a n t ic ip a t o r y  
b r e a c h  o f  an  e x e cu to r y  c o n t r a c t  a r e  th e  sa m e  in  R o m a n -D u tc h  la w  as 
a t  c o m m o n  la w . W h ere  on e  p a r t y  t o  a n  e x e c u to r y  co n tra c t  m a k e s  i t  
m a n i fe s t  t o  th e  o th er  p a r ty  t h a t  h e  d o e s  n o t  in tend  to  p e r fo r m  a n  
o b l ig a t io n  im p osed  u p o n  h im  b y  th e  c o n t r a c t  w hich  is fu n d a m e n ta l t o  
it ,  h is  c o n d u c t  con stitu tes  an  a n t ic ip a t o r } ' b rea ch  o r  w ron gfu l r e p u d ia t io n  
o f  th e  c o n tr a c t  b y  h im . T h e  o t h e r  p a r t y  m a y  th en  e lect e ith er  t o  ig n o r e  
t h e  w ro n g fu l rep u d ia tion  a n d  t o  t r e a t  t h e  c o n tra c t  and  th e  o b l ig a t io n s  
w h ic h  it  im p oses  u p o n  h im  as  w e ll  a s  u p o n  th o  re p u d ia tin g  p a r t y  as 
s t il l  b in d in g  u p o n  th em , o r  t o  t r e a t  th e  c o n tr a c t  an d  th e  o b l ig a t io n s  
w h ic h  it  im p osed  u p o n  e a ch  p a r t y  as n o  lo n g e r  b in d in g  o n  th e m , s a v e  
a s  r e sp e c ts  th o  lia b ility  o f  th e  r e p u d ia t in g  p a r t y  fo r  d a m ag es f o r  n o n -  
p e r fo r m a n c e . A lth o u g h  th e  la t te r  c h o ic e  is o fte n  d escr ibed  as a n  e le c t io n  
t o  r e s c in d  th o  co n tra ct , th e ir  L o r d s h ip s  w o u ld  observe , th a t  th o  n o n -  
r e p u d ia t in g  p a r ty ’s o b lig a tio n  t o  p e r fo r m  th o  co n tra ct a n y  fu r t h e r  i s  
te r m in a te d  b y  op era tion  o f  la w  a n d  n o t  as th e  resu lt o f  a n y  a g r e e m e n t  
b e t w e e n  th o  parties to  re sc in d  it .  S e c t io n  92  o f  th e E v id e n ce  O r d in a n c e  
a c c o r d in g ly  has n o  a p p lica t io n  t o  ea ses  o f  a n t ic ip a to r y  b reach .

T h e  issues in  th o in sta n t a p p e a l a r o  in  th e  m a in  issues o f  f a c t ,  a n d  
t u r n  u p jn  ev e n ts  w h ich  t o o k  p la c e  b e t w e e n  I9 6 0  and  1962. T h o  d a t e  . 
f o r  c o m p le t io n  co n te m p la te d  b y  th e  A g r e e m e n t  w as 2nd  S e p te m b e r  1 9 6 0 . 
T h e  d ece a se d , w h o  w as th e  p e r s o n  b e s t  q u a lified  to  g iv e  e v id e n c e  o f  th e  

fa c t s ,  d id  n o t  d ie  u n til t w o -a n d -a -h a l f  y e a r s  la ter . T h e  C o m p a n y  m a d e  
n o  c la im  to  h a v e  th e  L an d  c o n v e y e d  t o  i t  u n t il there h a d  b e e n  a  c h a n g e  
o f  sh a re h o ld in g  a n d  m a n a g e m e n t  fo l lo w in g  u p o n  th e  d e a th  o f  t h e  
d e c e a s e d . T h e  c la im  is b r o u g h t  a g a in s t  h is  estate . T h e ir  L o r d s h ip s  
a g r e e  w ith  th e  S u p rem e C o u r t  t h a t  i t  sh o u ld  be  scru tin ised  w ith  g r e a t  
c a r e  a n d  th a t  in feren ces  o f  f a c t  a g a in s t  th e  d ecea sed  s h o u ld  n o t  b e  
l ig h t ly  d ra w n .



T h e  d e c e a s e d , w h o  w a s  a  p rom in en t b u s in e s sm a n  in  C o lo m b o , w as 
o n o  o f  th e  m o v in g  s p ir i ts  in  th o  fo rm a tio n  o f  th e  C o m p a n y  in  J u ly  1957. 
Its  p r in c ip a l o b je c t  w a s  t o  p ro d u co  c in e m a to g r a p h ic  a n d  te lev is ion , film s. 
A s th e  e a r ly  m in u te s  d is c lo se  the m o t iv o  o f  its  p r o m o t o r s  w a s , a t  lea st 
in .p a r t , th o  p a t r io t ic  o n e  o f  p rom otin g  S in h a la  c u ltu r e . I t s  o n ly  sou rce  
o f  fu n d s  w a s b y  th e  issu e  o f  shares a n d  th e  d ir e c t o r s ’ p o l i c y  w as to  
en cou ra g e  a  b r o a d -b a s e d  p u b lic  ow n ersh ip  o f  its  c a p ita l.

T h o  A g re e m e n t  o f  2 n d  M arch  1959 w as th e  firs t  s te p  ta k e n  b y  th e  
C o m p a n y  to  a c q u ir e  th e  ca p ita l assets n e e d e d  t o  e n a b le  i t  t o  c a rry  o u t  
its  o b je c t s ,  b y  p u r c h a s in g  la n d  on  w h ich  to  b u ild  a  s tu d io  a n d  to  s h o o t  
film s. I t  a p p e a rs  fr o m  th e  A n n u a l R e p o r t  o f  th o  D ir e c to r s  th a t  th e  p r ice  
o f  R s . 4 0 ,0 0 0  w a s , e v e n  a t  th a t  d a te , less th a n  its  m a r k e t  v a lu e . T h e  
d ecea sed  h e ld  it  u n d e r  a  " v i l l a g e  t i t l e ” . I t  w a s a  te r m  o f  th o  A g re e m e n t 
th a t th e  d e c e a s e d  s h o u ld  p e r fe c t  h is t it le  (i.e., b y  p a r t it io n  a c t io n s ) 
w ith in  e ig h te e n  m o n th s .  T h e  L an d  w as to  b o  c o n v e y e d  t o  th e  C o m p a n y  
w hen  th e  t i t le  h a d  b e e n  p er fe cted . R s . 1 5 ,0 0 0  w a s  t o  b e  p a id  o n  
e x e cu t io n  o f  th e  A g r e e m e n t  a n d  the C o m p a n y  w a s  t o  b e  g iv e n  im m e d ia te  
p ossess ion  w ith  th e  r ig h t  t o  p u t  up bu ild in gs . T h e  b a la n c e  o f  th e  p u rch a se  
p r ice  R s .  2 5 ,0 0 0  w a s  p a y a b le  o n  co m p le t io n .

T h o  R s . 1 5 ,0 0 0  w a s  d u ly  p a id . I t  a p p ea rs  in  th e  B a la n c o  S h eet o f  
th e  C o m p a n y  f o r  3 1 s t  M a rch  1959 as a “ F ix e d  A s s e t ”  u n d e r  th o  r u b r ic  
“ A d v a n c e  o n  S t u d io  S i t e ” . T h e  C o m p a n y  h a d  ca sh  a v a ila b le  to  th e  
a m o u n t o f  R s .  1 0 7 ,0 0 0 .

D u r in g  th e  f o l lo w in g  y e a r  bu ild in g  p r o c e e d e d  o n  th e  s ite  a t  a  c o s t  
o f  s o m e  R s . 3 6 ,0 0 0  a n d  o n  15th  S e p te m b e r  1959  th e  C o m p a n y  en tered  
in to  a  c o n t r a c t  w it h  a  F re n ch  firm  t o  p u rc h a se  e q u ip m e n t  a t  a  to ta l 
c o s t  o f  s o m e  R s .  2 2 0 ,0 0 0 . O f  th is a m o u n t  3 0 %  w a s  p a y a b le  a t  d a te  
o f  sh ip m e n t a n d  th o  rem a in d er  b y  24  m o n th ly  d r a fts  a c c e p te d  b y  th o  
C o m p a n y  a n d  e n d o r s e d  b y  th e  d eceased  a n d  th o  C h a irm a n  o f  D ire c to rs  
o f  th e  C o m p a n y , M r. G u n asck era , as g u a ra n to rs . T h e s e  p a y m e n ts  v e r y  
n ea rly  e x h a u s te d  th e  cash  resources o f  th e  C o m p a n y  b y  3 1 st M arch  
I9 6 0 . T h o  C o m p a n y ’s B a la n co  S h eet a t  th a t  d a t o  in c lu d e s  a m o n g  th e  
fix ed  a sscsts  “ S t u d io  s ite  c o s t  R s . 4 0 ,0 0 0 ”  a n d  a m o n g  th o  lia b ilit ie s  
the d e c e a s e d  as  c r e d ito r  fo r  R s . 25 ,000 , th o  u n p a id  b a la n co  o f  th o  
p u rch a se  p r ice . I t  a lso  d iscloses a  d e b t  t o  t h o  F r e n c h  firm  o f  
R s . 13 5 ,000  fo r  m o n t h ly  d ra fts  y e t  to  fa ll d u o . A s  a g a in s t th is  th o  
cash  a v a ila b le  h a d  fa l le n  to  a b o u t  R s . 7 ,0 00 .

A p p lic a t io n s  f o r  n e w  sh ares h ad , h o w e v e r , s t il l  b e e n  c o m in g  in  th o u g h  
a t  a  r e d u c e d  r a te , a n d  in  A p ril 1960 th o  d e c e a s e d  c o m m e n c e d  se v e n  
p a rt it io n  a c t io n s  to  p e r fe c t  h is  title  t o  th o  L a n d  a s  h e  w a s req u ired  to  
d o  u n d e r  th e  A g re e m e n t . H is p r o c to r s  w e ro  th o  firm  o f  w h ich  
M r. G u n a sck e ra , th o  C h a irm an  o f  th o  C o m p a n y , w a s  se n io r  p a rtn er .

B y  A u g u s t  19 6 0 , h o w e v e r , the fin an cia l p o s it io n  o f  th o  C o m p a n y  h a d  
d e te r io ra te d  fu r th e r . N e w  ca p ita l w as c o m in g  in  a t  a  n e g lig ib le  ra te .
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T h e  C o m p a n y  w as co m p e lle d  t o  b o r r o w  from  th e  D ire c to r s  m o n e y s  to  
m e e t  e v e n  q u ite  m in o r  d a y '-to -d a y  e x p en ses , as w ell as th e  m o n th ly  d r a ft  
in  fa v o u r  o f  th e  F re n ch  firm  w h ich  w o u ld  fall d u o  in  S e p te m b e r . T h e  
m a jo r  p a r t  o f  th ese  a d v a n c e s  w e re  m a d e  b y  th e  d ecea sed .

I t  w as in  th ese c ircu m sta n ce s  th a t  a t  a  m eetin g  o f  D ir e c to r s  h e l d o n  
7 th  O c to b e r  1960 th e  d e ce a se d  t o  w h o m  th e  C o m p a n y  w a s  a lr e a d y  
in d e b t e d  in  th e  su m  o f  a b o u t  R s .  3 1 ,0 0 0  fo r  cash  a d v a n c e d , a p a r t  fr o m  
its  l ia b ility  to  p a y  h im  R s . 2 5 ,0 0 0  fo r  tran sfer o f  th o  L a n d  w h e n  
ju d g m e n t  in  th e  p e n d in g  p a r t it io n  a c t io n s  h ad  b een  o b ta in e d , e x p re s se d  
h is  w illin gn ess to  re fu n d  th e  su m  o f  R s . 15,000 w h ich  h a d  b e e n  p a id  t o  
h im  o n  a c c o u n t  o f  th e  p u rc h a se  j^rice o f  th e  L a n d . T h is  p r o p o s a l  w a s  
le f t  o v e r  fo r  co n s id e ra tio n  o f  th e  B o a r d .

O n  9 th  N o v e m b e r  I9 6 0  th e re  w a s h e ld  a m e e t in g  o f  D ir e c to r s  o n  
w h ich  m u ch  o f  th o  a rg u m e n t in  th is  case has tu rn e d . T h o  r e le v a n t  
m in u te  is in  th e  fo llo w in g  te rm s :—

" 3 .  T h o  q u e st io n  o f  s e t t lin g  th e  s tu d io  s ite  a t  D a lu g a m a  w as 
ta k e n  u p  a n d  a fte r  a  le n g th y  d iscu ss ion  th o  B o a r d  d e c id e d  t o  s w it c h  
o n  to  a  lo n g  lease o f  5 0  y e a r s  ( f if ty  y ears) in s te a d  o f  p u rc h a s in g  
o u tr ig h t , b ecau se  th e  B o a rd  fin d s  it  n o t  p ossib le  t o  pay' th e  p u rch a se  
p r ic e  th e  ba la n ce  b e in g  R s . 2 5 ,0 0 0  a t th is ju n c t io n  o w in g  t o  th e  
n o n -a v a ila b ility  o f  C o m p a n y ’s fu n d s . T h e  B o a r d  fu rth e r  d e c id e d  
th a t  a  lo n g  lease o f  50  y e a rs  a s  g o o d  as p r o p r ie ta r y  h o ld in g  a n d  
p la ce d  th e  en tire  m a tte r  o f  d ra w in g  u p  th e  n ecessary  legal d o c u m e n t s  
in  th e  h an d s o f  th e  C h a irm a n  M r. D . L . G un asekera . M u d a liy a r  J .  
M a d a n a y a k e  a lso  a g reed  th a t  h o  w ill c o -o p e ra te  t o  th o  u tm o s t  b y  
p r o v id in g  a m p le  s c o p e  a n d  fa c ilit ie s  e m b o d ie d  in  th e  N o ta r ia l 
D o c u m e n t  o r  D o cu m e n ts  fo r  th e  lease o f  th e  p rop erty ' o f  te n  a cre s  
a t  D a lu g a m a  o n  w h ich  th o  K alym ni S tu d ios  is b e in g  b u ilt  n o w .”

T h is  w as a  m eetin g  o f  D ir e c to r s  w h o  h a d  a lrea d y  sh ow n  in  p r a c t ic a l 
fo r m  th a t  th e y  h a d  th e  in terests  o f  th e  C om p a n y  a t h e a rt. I t  w a s in  n o  
p o s it io n  t o  pay' its  o u ts ta n d in g  d r a fts  in  fa v o u r  o f  th e  F re n ch  firm  w h ich  
to t a lle d  R s . 9 1 ,000  a n d  w ere  fa llin g  d u e  a t  th e ra te  o f  a b o u t  R s .  6 ,5 0 0  
m on th ly '. M u ch  less w as it  in  a  p o s it io n  to  find th e  R s .  2 5 ,0 0 0  r e q u ire d  
t o  c o m p le te  th e  p u rch a se  o f  th e  L a n d . T h e  su b je c t  m a tte r  o f  th e  B o a r d ’s 
d is cu ss io n  w as o n e  in  w h ich  th e  d e ce a se d  h ad  a  d u a l in te re s t . H e  
w a s a  D ir e c to r  o f  th e  C o m p a n y  w h ich  w as th e  p u rch a se r  u n d e r  th e  
A g re e m e n t . I n  h is  p erson a l c a p a c it y  h e  w as th e v e n d o r . T h o  m e e t in g  
w a s  n o t  a n  ord inary ' c o n fr o n ta t io n  b e tw een  a d verse  p a rt ie s  to  a  c o n t r a c t  
w h ich  o n e  o f  th em  is u n a b lo  t o  fu lfil. In  th eir  L o rd sh ip s ’  v ie w  i t  w o u ld  
b e  n e ith e r  r ig h t  n o r  rea lis tic  t o  d e c id e  th is  ap pea l u p o n  n a r ro w  p o in ts  
o f  c o n s tr u c t io n  o f  th e  a c tu a l w o rd s  u sed  t o  su m m arise  w h a t  is  d e s cr ib e d  
a s  a  “ le n g th y  d is cu s s io n ” .
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T h ere  are  t w o  p o s s ib le  in terp re ta tion s  o f  w h a t  is  r e c o r d e d  in  th e  m in u to . 
T h o  first is th a t  th e  D ire c to r s , a c t 'n g  o n  b e h a lf  o f  th e  C o m p a n y , exp ressed  
an  u n e q u iv o c a l in te n t io n  n o t  t o  co m p le te  th e  p u r c h a s e  a n d  co u p le d  th is 
w ith  a n  in d e p e n d e n t  o f fe r  t o  en ter  in to  n e g o t ia t io n s  w ith  th e  d ecea sed  
fo r  a lo n g  lea se  o f  th o  L a n d . T h o  se co n d  is th a t  t h e y  d id  n o t  rep u d ia te  
th o  A  .ro cm e n t th e r o  a n l  th en  b u t m e r e ly  o f fe r e d  t o  en te r  in to  
n e g o t ia t io n s  w ith  th e  d ecea sed  f o r  a lo n g  lea se  o f  th o  L e n d  w h ich , i f  
en tered  in to , w o u ld  re p la ce  th e  A g reem en t. I f  th e  lo n g  lea st w ere n o t  
en tered  in to  th e  A g r e e m e n t  w ou ld  c o n t in u e  in  fo r c e .

I f  th o  m a tt e r  r e s te d  u p o n  th o  m in u te  a lo n e  th e  la t te r  in terp re ta tion , 
w h ich  w a s t h a t  a d o p t e d  b y  th e  D is tr ic t  J u d g e , -w ould n o t  b e  im p la u sib le ; 
a lth ou g h  th e ir  L o r d s h ip s , in  v iew  o f  th o  d ire  fn a n c ia l  s tra its  in  w h ich  
th o C o m p a n y  th e n  fo u n d  itse lf, w ou ld  b o  in c lin e d  t o  p r e fe r  th e  former, 
as d id  th e  S u p r e m e  C o u r t . B u t th e  m a tte r  d o e s  n o t  re s t  th ere  a n d  th eir  
L ord sh ip s , in  a g r e e m e n t  w ith  th o  S u p rem o C o u r t , c o n s id e r  th a t  w h a t 
h a p p e n e d  th e r e a fte r  th ro w s  ligh t u p o n  th e  in te n t io n  w h ich  th o  C om p a n y  
m a n ifested  to  th o  d e ce a se d  as resp ects  th e  fu r t h e r  p e r fo rm a n ce  o f  its 
o b lig a tio n s  u n d e r  th e  A g reem en t.

O n  18th  N o v e m b e r  1900 th o  d e cea sed  w ith d r e w  th o  s e v e n  p a rt itio n  
a ction s . H e  th e r e b y  a b a n d o n e d  th e  s tep s  w h ich  h e  w as t a k ’n g  to  fu lfil 
his o b l ig a t io n  u n d e r  th e  A g reem en t to  p e r fe c t  th e  t it le  t o  th e  L a n d . In  
v iew  o f  th e  fa c t  th a t  h is  p r o c to r  w as th e  C h a irm a n  o f  th e  C o m p a n y  w h o  
had  been  p r e s e n t  a t  th o  m eetin g  o f  9 th  N o v e m b e r  19 00  th e  in feren eo  
is th a t  th o  d e c e a s e d  w o u ld  n o t  h a v e  b e e n  a d v is e d  t o  d o  so  b y  
M r. G u n is e k o r a  u n less  th e  u n d ersta n d in g  o f  b o t h  o f  th e m  w as th a t  th o  
C o m p a n y  h a d  r e p u d ia te d  th o  A g re e m e n t . O th e rw is e  th e  p a rt it io n  
a c t io n s  w o u ld  h a v e  b e e n  le f t  on  fo o t  a lth o u g h  a c t iv o  s to p s  to  p r o ce e d  
w ith  th em  m ig h t  h a v e  been  susp en ded .

T h o  n v n u te s  o f  su b se q u e n t m eetin gs  o f  D ir e c to r s  s h o w  a  co n t in u e d  
d e te r io r a t io n  in  th e  fin an cia l p os ition  o f  th e  C o m p a n y . B y  31st M a rch  
19G1 s ix  d r a fts  o f  th e  C om p a n y  in  fa v o u r  o l ‘ th o  F r e n c h  firm  to ta l.in g  
Its . 4 0 ,0 0 0  h a d  b e e n  d ish on ou red . T h o  B a la n c e  S h ee t o f  th o  
C o m p a n y  o f  th a t  d a t e  sh ow s a  cash  b a la n ce  o f  o n ly  Its . 10-1. W h a t  is 
p a rt icu la r ly  s ig n 'fic .a n t a b o u t  th is  B a la n ce  S h e e t  is th a t  th e  L a n d  n o  
Io n rcr  figures a m o n g  th e  fixed  assets o f  th e  C o m p a n y  n o r  d o e s  th o  lia b ility  
o f  Its . 2 5 ,0 0 0  t o  th e  deceased  fo r  th e  b a la n ce  o f  th o  p u rch a se  p r ice  o f  
th e  L a n d  fig u re  a m o n g  th e  sum s d u e  to  c re d ito rs . In s te a d  th e  E s . 15 ,000  
p a id  to  th e  d e c e a s e d  o n  a c c o u n t  o f  th o  p u rc h a s e  p r ic e , w h ich  h o h a d  
o ffered  to  r e fu n d  a t  th e  m eetin g  o f  7th  O ct o b e r  19C0 a p p e a rs  as a  cu rren t 
a sset o f  th o  C o m p a n y  a g a ;n st a  c o n t r a -e n t r y  o f  th e  C o m p a n y ’s 
in d eb ted n ess  t o  th o  d ecea sed  on  loa n  a c c o u n t , o f  R s .  3 1 ,0 0 0 .

e
T h is  B a la n c e  Sheet., in  th eir  L o r d sh ip s ’ v ie w , is a  c le a r  r c c o g ir t io n  b y  

th o  C o m p a n y  th a t  o n  31 st M arch  1901 it  w a s  n o  lo n g e r  en tit le d  to  lia v o  
th e L a n d  c o n v e n e d  to  it b y  th o d ecea sed . T h a t  th e re  is  n o  e n try  re la tin g



to  th e  C o m p a n y ’s l ia b i l i t y  f o r  d a m a g es  fo r  its w ro n g fu l r e p u d ia t io n  o f  
t lie  c o n tra c t  can  b o  a c c o u n t e d  fo r  b y  the fa c t  th a t  th o  p u r c h a s o  2>rico 
u n d er th e A g re e m e n t w a s  less th a n  th e  m a rk et v a lu e  o f  t h e  L a n d  a n d  
a n y  d a m ag es fo r  a n t ic ip a to r y ’ b re a ch  w o u ld  b o  n o m in a l.

T h is  B a lan ce  S h eet, h o w e v e r ,  w a s n o t  a p p ro v e d  b y  th o  D ir e c t o r s  u n t il 
23 rd  S ep tem b er  1961. B y  t h a t  d a te  m u ch  m o re  th a t  is o f  s ig n ific a n c e  
h a d  h ap p en ed .

I t  ap p ears th a t  a t 's o m e  t im e  a fte r  N o v e m b e r  I9 6 0  a  d r a f t  le a se  o f  th o  
L a n d  w as prep ared  a n d  s u b m it t e d  to  th e  d eceased . B u t  th o  n e g o t ia t io n s  
fo r  a  lease p ro ce e d e d  n o  fu r th e r . In d e e d  th e m in u te  b o o k  r e c o r d s  th a t  
o n  15th  May’ 1901 th e  B o a r d  d e c id e d  to  re com m en d  th e  sh a r e h o ld e r s  to  
•wind u p  the C o m p a n y , b u t  a g r e e d  to  g iv e  th e  M an ager, M r. H e w a v ita r a n a , 
u n til 31st J u ly  to  see  i f  h e  c o u ld  brin g  in  m ore  sh a reh o ld ers  w ith  e n o u g h  
n ew  ca p ita l t o  en a b le  th e  C o m p a n y  to  co m p le te  th e  e x p e n d itu r e  n e e d e d  
t o  en a b le  it  t o  s ta r t  p r o d u c t io n  o f  film s. T h o  M a n a g e r ’s  su c ce s s  w a s  
n r n 'm a l  an d  a t  D ir e c to r s ’ m e c t n g s  in  J u ly  1961 it  w as a g r e e d  t o  c c a s o  
t o  in cu r th e  ex p e n se  o f  e m p lo y in g  a sa laried  M a n a g er  a n d  t o  c lo s e  th o  
S h a re  L ist. T h is, p u t  i t  o u t  o f  th e  Com pr.ny’ ’s p o w e r  t o  o b t a in  c a p it a l  
fr o m  n ew  sh a reh old ers.

O n  IS th  A u g u s t  1961 t h o  k e y s  o f  th e  laboratory ’  w h ich  h a d  b e e n  b u i l t  
o n  th e  land  w ere h a n d e d  o v e r  t o  th e  deceased . T h e  w a tc h e r  o n  th o  
L a n d  b eca m e  e m p lo y e d  by’  th e  d eceased . T h o  d e ce a s e d  r e c e iv e d  th o  
p r o d u c e  o f  th e  L a n d .

T h erea fter  th e  C om p a n y ’  w a s  fo r  p ra ctica l p u rp o se s  m o r ib u n d  u n t il 
th e  d ea th  o f  th e d e c e a s e d , e x c e p t  f o r  a ttem p ts  to  f n d  w a y s  a n d  m e t  n s  o f  
m e e t in g  the c la im s o f  its  e x te r n a l c red itors . In  J u n o  1962  th e  D ir e c to r s  
r e so lv e d  to  sell th e  w a te r -c o o lin g  p la n t. In  No\ em b e r  1962 t h e y  res o h  c d  
t o  sell th e e q u ip m e n t p u r c h a s e d  fr o m  th e  F rench  c o m p a n y . T h e  C o m p a n y  
th u s  fin illy’  p u t  it  o u t  o f  it s  p o w e r  t o  em b ark  u p o n  th e  b u s in e ss  f o r  
w h ich  it  w as o r ig in a lly  fo r m e d .

In  th eir  L o rd sh ip s ’ v ie w  th e  c o n d u c t  o f  th e  D ire c to r s  o f  th e  Company 
a n  1 o f  th o  d ecea sed  b e t w e e n  N o v e m b e r  1960 an d  S e p te m b e r  1961 g i i c s  
r ise  t o  th e irres is tib le  inference th a t  b y  th e  la tte r  d a te  a t  la te s t  th o  
C o m p a n y  h a d  m a d e  i t  c le a r  to  th e  deceased  th a t it  h a d  a b a n d o n e d  a n y  . 
in te n tio n  o f  c o m p le t in g  t h o  p u rc h a se  o f  th e L a n d , a n d  th a t  th o  d e c e a s e d  
h a d  a cce p te d  th is  as a  r o p u d ia t m n  o f  th e  A g reem en t w h ich  o p e r a t e d  in  
la w  to  release h im  fr o m  a n y  fu r th e r  o b lig a tion  to  p e r fo rm  th o  A g r e e m e n t  
o n  his o w n  p a rt. I f  th e r e  w a s  a n y  a m b ig u ity  in  th e  te rm s  in  w h ic h  th o  
C o m p a n y  ex p ressed  its  in te n t io n  as regards its fu rth er  p e r fo r m a n c e  o f  th e  
A g reem en t a t  th e  m e e t in g  o f  9 th  N o v e m b e r  I9 6 0  th a t  a m b ig u it y  w a s 
c le a r ly  reso lv ed  b y  th o  c o n d u c t  o f  th e parties o v e r  th e  fo l lo w in g  m o n t h s  
t o  w hich  th e ir  L o rd sh ip s  h a v e  re fe rred . I t  is c lear  th a t  b y  t h o  d a t e  o f
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th e  a p p r o v a l  in  S e p te m b e r  1961 o f  th e  C o m p a n y ’s B a la n co  S h ee t as  a t  
3 1 st  M a r ch  1961 b o t h  pa rties  to  th o  A g r e e m e n t  w e re  trea tin g  it  as h a v in g  
been  r e p u d ia te d  b y  th e  C om p a n y . R e p u d ia t io n  b y  th is d a te  is su ffic ie n t 
t o  e n t it le  th o  re sp o n d e n ts , as re p resen tin g  th o  E s ta to  o f  th e  d e cea sed  to  
s u c c e e d  in  th e ir  d e fe n ce  t o  th e a c t io n  e v e n  i f  th o  d a te  o f  th e  final 
r e p u d ia t io n  c a n n o t  b e  p in p o in te d  as  o c c u r r in g  a t  th e  m e e t in g  o f  D ire c to r s  
h e ld  o n  9 th  N o v e m b e r  1960.

T h e ir  L o r d s h ip s  w ill h u m b ly  a d v is e  H e r  M a je s ty  th a t  th is  a p p e a l 
s h o u ld  b e  d ism isse d . T h e  a p p e lla n t  C o m p a n y  m u s t  p a y  th o  c o s ts  o f  
th e  a p p e a l.

Appeal dismissed.


