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1959 Present: H . N . G. Fernando, J ., and T. S. Fernando, J .

W . A . G U N A SEN A , A ppellant, and T H E  Q U E E N , R espondent 

S. C. 19—D. C. (Criminal) Panadura, 264/48770

Negligent driving of omnibus—Quantum of evidence.

Where sleep suddenly overcomes the driver of an omnibus and there is no 
technics1 testimony to establish that a person cannot fall asleep without prior 
drowsiness, the driver cannot, in the event of an accident, be convicted of 
negligent driving in that he failed to keep a  proper look-out and that he drove 
the bus without due care and precaution.

A p p e a l  from  a judgm ent o f  th e D istr ic t Court, Panadura.

Colvin R. de Silva, w ith  M. L. de Silva, for th e accused-appellant.

A. C. de Zoysa, Crown Counsel, for th e A ttorney-G eneral.

Cur. adv. vult.

January 5 , 1959. H . N . G. F ernando , J .—

T he accused in  th is case has been con victed  o f  negligen t drivin g o f a  
bus in  th a t he failed  to  keep a proper look -ou t and th a t he drove th e  bus 
w ith ou t due care and precaution.

I t  w ould appear th at a party o f ab ou t tw en ty  people travelled  in  th e  
bus to  K ataragam a from A ngoda on 7 th  J u ly  1957 and were on  th eir  
return journey having le ft a p lace called  N im alaw a about 1 p .m . on  
8th  J u ly  1957. The bus had reached G alle about 2 a .m. on 9 th  J u ly  
1957. Tw o persons took  turns to  d rive th e bus th e  appellant bein g th e  
re lie f driver. The other driver had been d rivin g for th e w hole or a  
part o f th e journey betw een N im alaw a and G alle and th e a p p ellan t 
took  over a t G alle a t about 2.30 a .m .
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T he evidence for th e prosecution relevant to  th e charge o f n eg ligen t 
driving consisted  o f th a t o f one passenger and o f th e other driver. A ll 
th ey  can say is th a t th ey  were asleep in  the bus and aw oke to  find th a t th e  
bus had crashed in to  a tree b y  th e side o f th e road and overturned.

T he accused h im self gave evidence th e effect o f w hich w as th a t h e  
w as driving the bus b u t did n ot realise th a t an y accident had occurred  
u n til he found th e bus topp ling over. In  cross-exam ination he sta ted  
th a t he w as n ot asleep b u t lost h is v ision  for about tw o m inutes before  
th e  bus struck th e tree. There w ere som e contradictions o f th is version  
in  th e statem en t m ade by th e appellant to  the P olice and for th is reason  
th e D istrict Judge w as o f opinion th a t th e appellant w as n ot speaking 
th e  truth . The finding against th e appellant is sta ted  in  th ese w o rd s; 
“ th e accused did fa ll asleep w hilst driving th e bus and therefore fa iled  
to  keep a proper look-out or drive w ith due care and precaution. Once 
th e accused took up th e driving o f the bus it  w as h is business to  keep  
aw ake and if  he fa ils to  do so he is  answ erable. Sleepiness is n ot a th in g  
th a t com es in  a flash. One feels drow sy and sleepy before one actu ally  
fa lls asleep ” .

I t  w ould seem  therefore th at th e learned Judge took  th e v iew  th a t the  
appellant m ust have been falling asleep during som e period how ever 
b rief before the accident occurred and th at h is negligence consisted  o f h is 
failure to  cease driving when he realised his unfitness to  drive. Such  
a  view  w as perm issible in  th e circum stances, b u t in  th e absence o f ev i
dence, there w as n ot proof beyond reasonable doubt th at th e appellant 
did  have an opportunity to  consider w hether he should cease driving and  
did  in fact fail to  u tilise th a t opportunity. There is in  addition  an 
observation  in  the judgm ent w hich w as n ot justified  nam ely th a t “ th e  
accused did not sta te or adduce any evidence to  show  th a t he bad rested  
and slep t for any length o f tim e before he took  th e w heel a t G alle ” . 
I  do n ot agree th a t th e appellant need have given  any such evidence. 
T he fa ct th at he drove w ithout accident from  about 2.30 a .m . and the 
fact th a t th e speed o f the bus m ust have been m oderate having regard 
to  th e distance covered before the accident occurred both ind icate th a t 
th e  appellant w as capable o f driving w hen he took  th e w heel a t G alle.

T he evidence in  th e case is n ot inconsistent w ith  th e view  th a t sleep  
suddenly overcam e th e appellant and there w as no technical testim ony  
to  estab lish  th a t a person cannot fa ll asleep w ithout prior drow siness.

A fter judgm ent, w as reserved Crown Counsel inform ed m e th a t there 
are certain  E nglish judgm ents w hich m ight be u tilised  to  support the 
verd ict. I  should like to  sta te  th a t I  have n ot taken  those judgm ents 
in to  consideration.

The appeal is allow ed and th e conviction  and sentence is set aside.

T . S . F ernando., J .— I  agree.
Appeal allowed.


