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1955 P r e s e n t : W eerasooriya, J.

F O O D  A N D  P R IC E  C O N TR O L IN SPE C T O R , A ppellant, 
a n d  P IY A S E N A , R espondent

E . C . 5 0 4 — M . C ., M a lu k , 4 ,310

Control of Prices Act, No. 29 of 1950—Section 4—Price Order—Prosecution thereunder 
— Proof of Minister's approval of the price order not essential— Mode of proof 
of the price order—Judicial notice— Evidence Ordinance {Cap. 11), as. 57, 
7S (3).

■ W h e r e  a  p e r s o n  is c h a r g e d  w i t h  c o n t r a v e n i n g  a  p r i c o  o r d e r  i n a d o  a n d  s i g n e d  

h y  t h e  C o n t r o l l e r  a n d  p u b l i s h e d  i n  t h e  Government Gazette u n d e r  s u b  s e c t i o n s  1, 

3  a n d  -1 o f  s e c t i o n  4 o f  t h e  C o n t r o l  o f  T r i c e s  A c t ,  it. is n o t  o b l i g a t o r y  o n  t h o  

p r o s e c u t i o n  t o  p l a c e  b e f o r e  t h o  C o u r t  t h o  f a c t  ( w h e t h e r  n s  a  m a t t e r  t o  b o  p r o v e d  

b y  e v i d e n c e  o r  t o  b e  t a k e n  j u d i c i a l  n o t i c e  o f )  t h a t  t h e  p r i c e  o r d e r  h a s  d u l y  

r e c e i v e d  t h e  M i n i s t e r ’s  a p p r o v a l .

T h e  C o u r t  m a y  t a k e  j u d i c i a l  n o t i c e  o f  a  p r i c e  o r d e r  w h i c h  is r e f e r r e d  t o  i n  

t h e  Government Gazette. A l t e r n a t i v e l y ,  t h o  p r i c e  o r d e r ,  b e i n g  a  p u b l i c  d o c u ­

m e n t  i s s u e d  b y  a  d e p a r t m e n t  o f  H e r  M a j e s t y ' s  G o v e r n m e n t ,  m a y  b e  p r o v e d ,  

u n d e r  . S e c t i o n  7 S  ( 3 )  o f  t h o  E v i d e n c o  O r d i n a n c e ,  b y  a  c o p y  o r  e x t r a c t  o f  it 

c o n t a i n e d  i n  t h o  Government Gazette.

I a P P E A L  from  a jud gm ent o f  th e  M agistrate’s Court, M atalc.

I I .  A . W ijcn ta n n c , Crown C ounsel, with K ltim  P ush p a l i, Crown C ounsel, 
for th e  com plainant appellan t.

O . E . C h ith /, w ith Dui/n P t’ir ru ,  for (lie  accused respondent.

(Jin', rtilr. m ilt.

N ovem b er 22, 1955. W e e r a s o o r i y a , J .—

T he respondent to  th is appeal w as charged under the Control o f  P rices  
A ct, N o . 29 o f  1950, w ith  th e  com m ission  o f  an offence th e  g is t  o f  w hich  
w as th a t  he sold  tw o  pounds o f  w h eat flour at a price w hich, in  term s o f  
a certa in  ju ice  order referred to  in  th e  charge, was tw o cents in  excess o f  
t he m axim um  retail price o f  forty -e igh t cents.

T h e price order in q uestion  w as one m ade under S. 4  (1) o f  th e  A ct. 
S . 4  (3) provides th a t an order under s. 4  ( I ) shall com e in to  operation  w hen  
i t  is  m ade and sign ed . T he A c t  con ta ins further provision for an  order 
w hen  signed  to  be published  in  th e  G overnm ent G azelle  and also to  be 
su b m itted  to  the M inister, w ho is em powered cither to  approve or rescind  
it .  U nd er S. 4  (6), where an order is rescinded notice o f  such  rescission  
sh a ll b e published in  th e  G azette  and  the order shall b e deem ed to  b e  
rescind ed  u it l i  effect from  th e  d a te  o f  such publication  “ but w ith o u t  
p rejudice to  a n y th in g  done or suffered thereunder or any right, ob ligation  
or lia b ility  acquired, accrued or incurred thereunder ” ; and under S. 4  (7)
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an  order w hich lias been approved  b y  (h e  M in ister is, upon n o tifica tion  o f  
th e  approval in  (lie  G azette, deem ed to  be a s va lid  and  effectual as i f  i t  w ere  
p art o f  th e  A c t  itself.'

T h ese  provisions m ake i t  clear, I  th in k , th a t  o n ce  an  order lia s  b een  
m ade and  signed  (and also, p erh aps, d u ly  p ub lish ed ) i t  b ecom es fu l ly  
o p era tive  independently  o f  a n y  fu r th er  efficacy  i t  m a y  rece ive  from  t h e  
su b seq u en t notification o f  its  ap p rov a l b y  th e  M inister. T h a t th e  p a r t i­
cu lar order under consideration  w as d u ly  m ad e, signed  an d  p u b lish ed  
w as so u g h t to  be proved b y  th e  G a ze lle  n o tif ica tio n  P  4  w hich  w a s  p u t  
in  ev id en ce  by th e  prosecution . T h e  ch arge fram ed  aga in st th e  re sp o n ­
d en t a lso  contained a reference to  th e  G azette  in  w hich  th e  order w a s  
p u b lish ed .

A t  th e  close o f  the case for  th e  p ro secu tio n  a lth ou gh  th e  d efen ce  w a s  
ca lled  u pon  to  m eet th e  charge n o  ev id en c e  w a s adduced  on  i t s  b e h a lf  
an d  cou n sel for the respondent, in stea d , addressed  certain  su b m ission s to  
C ourt o n  an  acceptance o f  on e o f  w h ich , a t  lea st, th e  M agistrate a c q u itte d  
th e  respondent. T he ground for th e  a cq u itta l is se t  ou t in  th ese  ter m s  
in  th e  M agistrate’s o rd er : “ T h e fa ilu re  on  th e  p a rt o f  th e  p ro secu tio n  to  
p rod u ce th e  G azette  notification  o f  th e  ap p rova l b y  th e  M inister o f  th e  
p rice order m ade, or even  to  m ake m en tio n  or reference to  i t  in  th e  p l a i n t  
is, in  m y  opinion, a  fa ta l irregu larity  w h ich  w ill enu re to  th e  b en efit o f  th e  
accused  ” . I t  w ould seem  th a t  th e  reference to  th e  “ p la in t  ”  in  th e  
a b o v e  q uoted  passage w as in ten d ed  to  b e  a reference to  th e  ch arge a s  
fram ed  again st the respondent, b u t  w h eth er  th e  order o f  th e  lea rn ed  
M agistrate is  regarded in  i t s  ex p ress  term s or  in  th e  am en d ed  fo rm  
su ggested  b y  m e, it  is clear th a t i t  is  n o t  on e w h ich  can  be su p p orted . I n  
m y  op in ion  th e  charge fram ed a g a in st th e  resp o n d en t (w hich  fo llo w s th e  
w ord ing  o f  th e  accusation in  th e  p la in t) co n ta in ed  a ll th e  particu lars o f  th e  
offence w hich need have been g iv en  u nder S . 167 o f  th e  Crim inal P ro ced u re  
C ode. F or  the proof o f  th e  offence charged  i t  w as n o t o b liga tory  on  t h e  
p rosecu tion  to  have placed  before th e  cou rt th e  fa c t  (w hether as a  m a tte r  
to  b e  proved  by evidence or to  b e ta k e n  ju d ic ia l n o tice  of) th a t  th e  p r ice  
order had  d u ly  received th e  M in ister’s  ap p rova l, and i t  w as th ere fo re  
n o t n e c e s s a r y  to  refer to  it  in  th e  ch arge or p rod uce th e  G azette  n o tif ic a tio n  
o f  i t s  approval. Indeed, Mr. C h itty  w ho appeared  for th e  re sp o n d en t d id  
n o t a tte m p t to  m aintain  th a t th e  grou n d  g iv e n  b y  th e  learned  M a g istra te  
for acq u ittin g  the respondent w as v a lid . N ev erth e less , h e a sk ed  th a t  
th is  C ourt should n o t interfere w ith  th e  order o f  acq u itta l s in ce , in  h is  
su bm ission , the prosecution had  fa iled  to  a d d u ce ev idence th a t  th e  p r ice  
order h a d  been d u ly  m ade and  sign ed . T h e basis o f  th is su b m ission  ( if  I  
u nd erstood  i t  correctly) is as fo llow s : A n  order under S. 4  (1) o f  th e  A c t  
is  n o t  a  m atter o f  which a  C ourt is  requ ired  to  ta k e  jud icia l n o tic e  u n d er  
S . 57  o f  th e  Evidence O rdinance. T herefore th e  G azette  n o tif ica tio n  P  4  
p urp ortin g  to  contain  a co p y  o f  th e  order in  q u estion  did  n o t  c o n s t itu te  
p r im a  f a c ie  proof o f  th a t order, an d  th e  p rosecu tio n  should  h a v e  p ro d u c ed  
in  ev id en ce  either th e  original ord er or  a  certified  cop y  o f  i t  u n d er T h e  
P r o o f  o f  P ublic D ocum ents O rdinance (Cap. 12). In  su p p ort o f  th is  
su b m ission  Mr. C hitty referred to  th e  case  o f  th e  S o lic ito r  G e n e r a l v .  
A r a d i e l 1 where it  was held  th a t  a  c lo sin g  order m ade under th e  S h o p s  

» (19JS) 50 N . L . R. 233.
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Ordinance, N o . GG o f  193S, d id  not com e w ithin  th e  c la sses o f  d ocu m ents  
enum erated in S . 57  o f  th e  E v idence Ordinance and a  Court is, therefore, 
not bound to  ta k e  ju d ic ia l n o tice  o f it and th e  p rosecu tion  sh ou ld  have  
produced it  in  ev id e n c e . B u t while S. 57 o f  th e  E v id e n c e  O rdinance 
deals with w hat fa c ts  a  Court is bound to take ju d ic ia l n o tice  o f, there is 
am ple au th ority  for th e  v iew  th a t the Court m ay , in  it s  d iscretion , take  
judicial notice o f  v a r io u s  other facts n o t enum erated  in  S. 57 though  
not bound to  d o  so . S ee , for exam ple, M cn o n  v . L a  n t i n e 1 and  B o g ls lra  v. 
T h e C u sto d ia n  o f  E n e m y  P r o p e r ty  i .

In  the present ca se  th ere  was publication  in the G azette  (as proved  b y  the  
production o f  P  4) o f  w h a t  purported to  b e an order under S. 4  (1) o f  the 
Control o f  P rices A c t, N o . 29  o f  1959, and I  see  n o  reason  w h y  in the  
circum stances (h e  Court sh ou ld  not take jud icia l n o tice  o f  th e  order 
referred to in  P  4  a s o n e  w hich  w as du ly  ntade and sign ed  u nd er S . 4  (1) 
o f the A ct. A lter n a tiv e ly , even  i f  th e  Court w ere n o t d isp osed  to  take 
jud icia l notice o f  th e  order referred to  in  P  4, i t  seem s to  m e th a t P  4 
itse lf  co n stitu tes p r i m a  f a c i e  p roo f that such an order w as d u ly  m ade and 
signed, since u nd er S . 78  (3) o f  the E vidence O rdinance th e  orig inal order 
(being, in  m y  v ie w , a  p u b lic  docum ent issued b y  a d ep artm en t o f  Her 
M ajesty’s G overn m ent) m a y  be proved by a copy or ex tra c t  o f  it  contained  
in  th e  G overn m en t G a ze tte .

I ,  therefore, se t  a s id e  th e  order o f  accpiittal an d  rem it th e  ease for 
a fresh  trial before a n o th er  M agistrate. B u t h av in g  regard to  th e  nature 
o f th e  offence charged  an d  th e  allegation  th a t it  w as co m m itted  as far back  
as th e  Gt.h o f  M arch, 1954, and  the principle o f  law .sought to  be estab lished  
in filing th is ap p ea l h a v in g  now  been fu lly  v in d ica ted , th e  complainant- 
w ill, no doubt, co n sid er  w hether the charge sh ou ld  be p roceeded  with  
or w hether th is is n o t  a  proper case for an application  u n der S . 195 o f  the 
Criminal P rocedure C ode for its  w ithdraw al.

T he respondent w ill p a y  th e  Crown Its. 105 as co s ts  o f  th is  appeal.

A c q u it ta l  se t a sid e .

> (tail) 43 X.  L. It. 34. - (1043) 2G C. L.  If. 6.
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