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1943 P r e s e n t: de K retser J.

A R N O L IS  HAMY, A ppellant, and  ALAGAN, Respondent.

207—C. R. H atton , 4,870.

A c tio n  fo r  d a m a g e s— I n ju r y  to  w o r k m a n — A c tio n  b a se d  on  n e g lig e n c e —  
C o n tr ib u to r y  n e g lig e n c e  o f  p la in tif f .

In  an  a ctio n  to  re c o v e r  d a m a g e s  fo r  in ju r y  ca u sed  to  a  w ork m an , 
w h ic h  w a s  b ased  on  th e  n e g lig e n c e  o f  h is  em p lo y er , th e  p la in tiff  i s  n o t  
en titled  to  su cceed , w h e r e  h e  h a s  h im se lf  b e e n  g u ilty  o f  con trib utory  
n eg lig en ce .

PPE A L  from  a judgm ent of th e  Com m issioner of R equests, Hatton.

H. W. Jayew arden e , for defendant, appellant.

F. A . T isseverasinghe  (w ith  h im  P. M alalgoda) , for plaintiff, respondent. 

M arch 26, 1943. d e  K r e t s e r  J.—
The plaintiff is undoubtedly e n tit le d . to m uch sym pathy. H e has 

lost four fingers of h is le ft  hand and has endured pain and suffering and 
loss. It is  not questioned that th e dam ages are reasonable. B ut the  
facts m ust be looked at quite dispassionately. The defendant is  a 
m ason w ho had taken a contract som e years ago to erect som e buildings 
on an estate. H e required s to n e  for h is work and apparently h e w as 
allow ed to take these from  th e es ta te . P laintiff has been  em ployed  
under him  for about five years and as far as one can see he w as paid b y  
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the quantity, i.e., at Rs. 5 per cube. ,'His evidence that he was paid 60 
or 65 cents a day seem s, to be clearly untrue. H e got in  the aid of his 
w itness Adaikkan, paying him  at Rs. 4.50 a cube. Adaikkan was not 
em ployed by defendant but by the plaintiff, which suggests that plain­
tiff had a free hand. One Bem py Singho was em ployed to break large 
blocks of stone at Rs. 3 per hundred blocks. The work had gone for  
five years at. least and plaintiff knew  the conditions of work. H e and 
Bem py Singho had been warned to take all precautions. Others did 
sim ilar work. The accident occurred on January 4, 1942. Plaintiff 
had then been  working on this particular job for five days. H e had  
been requested to break 20 cubes more. There is a suggestion that he 
w as to break sm all stones for concrete work, and plaintiff seem s to have 
accepted it. It would be convenient for him  to handle sm all stones for 
thus purpose. •

On January 2, defendant noticed that they had changed their venue  
of work and w ere w orking low er down a h ill near a stream. Plaintiff 
says it was a convenient spot to break sm all stones for concrete work. 
The defendant advised them  to work higher up where they had been  
w orking and w here others also worked. Adaikkan says, “ The defendant 
did not ask us to break m etal at th is spot, but higher up ”. This supports 
defendant’s evidence that he had told them  to break near the road 
higher up. Adaikkan also says . that defendant told the plaintiff to 
break “ w here there is ro o m ”.

On the 3rd, according to Bem py, h e told the plaintiff not to break 
m etal at th a t spot. This w as not put to plaintiff or Adaikkan but 
Bem py w as a w itness for plaintiff, and seem s anxious to shift responsi­
b ility  on to the defendant or else on to the superintendent. According 
to plaintiff, on the 4th ab.out m idday the other labourers had gone from  
their w ork but he and Adaikkan w ere still at work. Bem py cam e along, 
had a chew- of betel, fixed a handle to a hamm er and w ent higher, up. - 
His m ission w as obvious. Adaikkan supports plaintiff, but Bem py  
places the m eeting on the 3rd and alleges that he did not know the two  
w ere at work at that spot at that hour. Adaikkan, w ho had just given  
th e evidence I have stated, tried to bring h im self into line by saying  

. that Bem py did not know  they w ere there as he believed they had gone 
for their m eals. He could not say this unless Bem py had said so subse­
quently or they had' told him  they  w ere just going. H e also says that 
if  they knew  Bem py was breaking stones at the top they  would not have 
rem ained w here they w ere. He had told the Police that h e knew  Bempy 
w as breaking stones on the hill. Quite clearly they knew  but remained 
iri sp ite of advice to' m ove elsewhere.*"

A  biggish stone got dislodged and began to roll down the hill. Bem py  
does not explain  how  it happened. W hen blocks had accumulated  
they used to be rolled down the hill, two m en being posted to warn  
people and cries being raised as each stone started on its career. This 
practice ought to  have b een ' know n to the plaintiff. On this occasion  
Bem py called out. P laintiff says he heard “ som eon e” shouting  
“ stone ”. Adaikkan Says he heard no shout. B ut though plaintiff 
heard the shout and ought to- h ave know n w hat it  m eant, especially
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as h e  had seen Bem py go up th e h ill shortly before, ham m er in  hand, 
h e does not say w hat lookout he kept and w h at steps he took to protect 
himself. H e m ade the significant statem ent in  his exam ination-in-chief 
that he heard th e shout of “ stone ” but could not hear m ore ow ing to the  
noise of water. It looks lik e a qualification of a statem ent unguardedly  
m ade or an apology for h is ow n delay. E ventually  th e stone crushed  
h is hand. To th e Police h e  said no one w as to blam e. D efendant said  
that though both Bem py and plaintiff w ere paid by the job he considered  
them  h is workmen. N o p leading and no issue raised th e question of 
either being an independent contractor but it finds a passing-reference 
in  the judgm ent and w as one of th e  m ain points in  appeal. The other w as 
that both w ere em ployed in a com m on em ploym ent, and certain  cases 
w ere cited. N o pleading nor issue had been raised on th is question  
either and it finds no place in  th e judgm ent. It w as urged that the w ork  
w as of a dangerous nature and defendant’s adm ission w as relied  upon. 
N o issue had been raised on th is point either. D efendant's adm ission  
m ust be taken at its  proper worth: There w ould  b e danger in  quite 
common types , of work but th e w ork m ay not be p e r  se  dangerous. In  
fact th is work had gone on for a considerable tim e and there is no evidence  
of a previous accident. A s far as I can gather, sm all boulders w ould  be 
broken in  situ . Possib ly  th ey  occasionally got dislodged.

To the P olice th e plaintiff said B em py w as “ loosening ” stones. 
It is not clear w hether th is w as b efore or after h e had u sed  h is ham m er 
nor how the stones w ere loosened. I visualize stones being broken on a 
h ill a little  above a public road and passers-by being w arned w hen  stones, 
after being broken, w ere sent down. These stones w ould  ordinarily  
com e to  rest on the road and b e transported from  there. P laintiff 
instead of w orking above th e road was w orking down near a stream  
to  su it h is ow n convenience. ,

The trial judge h eld  that Bem py had been n egligent in  not providing  
for the contingency of a stone slipp ing down, and h e  h eld  that defendant 
had given  no instructions to  plaintiff n ot to w ork there, but that even  
if  he had, he w as still liable. D efendant petitioned  for leave, to appeal 
and this w as allow ed and the appeal filed at th e  sam e tim e w as heard  
together w ith  the ’application. Had I been  satisfied w ith  the judgm ent 
on th e  facts I should not h ave given  leave to appeal, and I do not propose . 
to  discuss, questions of law  now  raised and of considerable difficulty  
w ithout a trial on proper issues. . ■ ,

I shall accept th e finding that Bem py w as negligent and that he w as  
defendant’s servant, and that defendant w ould  bq prim a facie  liab le, , 
but I cannot accept th e finding that plaintiff w as not gu ilty  of contributory  
negligence. H e had elected  to use h is freedom  of choice and to  w ork  
w here h e did in  sp ite of being advised not to do so. He had been  advised  
w here to work, and to w ork w here there jvas sp a c e : apparently w here  
the possibility of accidental injury w ould be avoidable, H e knew, w hat 
B em py w as doing but continued With h is work. He “had heard the shout 
of w arning, h e ought,to  h ave know n w hat it m eant, but h e w as not a lert 
and did not take shelter, apparently trusting to the stone not com ing ’ 
his w ay  or w aiting  till too late. The final cause, o f h is in jury w as h is  
n eglect to take an elem entary precaution. It is  not surprising he said
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at once that no one w as to blame. P laintiff m ay have his rem edy under 
the W orkmen’s Compensation Ordinance, but I do not think he is entitled 
to  succeed in an action based on negligence.

1 allow th e  appeal, set aside the decree and dismiss plaintiff’s action 
w ith  costs of the action and of the appeal. I hope defendant w ill not 
recover the costs awarded and that he w ill see to it that the plaintiff is 
compensated.

A ppeal allowed.


