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1937 Present: Soertsz J. and Fernando A.J. 
S E N E V I R A T N E v. K A N A K A R A T N E . 

137—D. C. Galle, 32,549. 
Partition action—Failure to register lis pendens—Two actions pending with 

respect to same land—Preference to the first—Ordinance No. 23 of 1927, 
s. 12 CI). 
There is no provision in the Registration Ordinance for dismissing a 

partition action on the ground that it has not been duly registered. 
Where two partition actions are pendufg with respect to the same land 

the action that was first instituted should as a rule be given preference. 
Silva v. Silva (.37 N. L. R. 33) referred to. 

£ ^ P P E A L from an order of the District Judge of Galle. 

N. E. Weerasooria (w i th h i m Wijernanne), for plaintiffs, appellants. 
L. A. Rajapakse (w i th h im J. R. Jayewardene), for th irty-seventh 

defendant, respondent. 

1 (189S) 2 Q. B. D. 300. 
Cur. adv. vult. 
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J u n e 16,1937i SOERTSZ J.— 

I cannot he lp observing, a l though I do so w i t h regret , that th i s appea l 
revea l s another ins tance of u n s e e m l y contes ts in the Distr ict Court of 
Gal le , to decide w h i c h of t w o proctors shal l t a x the bi l l in part i t ion c a s e s 
in which , the p la ints by runn ing into hundreds of paragraphs and invo lv ­
i n g hundreds of defendants , open u p a l lur ing v i s tas of r o w upon r o w of 
fol ios at fifty cents a folio. There w o u l d hard ly h a v e b e e n al l t h i s 
en thus iasm over the partit ion of this land if, at the t i m e t h e s e p la ints 
c a m e to be filed, the ques t ion of the taxat ion of the i t e m in t h e bi l l of 
costs for m a k i n g of a copy of t h e plaint , h a d b e e n dec ided in t h e w a y i n 
w h i c h it w a s later decided in another case from Gal le , Wickremasinghe v. 
Seneviratne1. In that case a Div is ional Bench* he ld that the Leg i s la ture 
should b e taken to h a v e i n t e n d e d t h e w o r d s " m a k i n g a copy " to be 
understood as m a k i n g a copy b y other t h a n mechanica l means . There , m y 
brother Mose l ey m a d e this observat ion " that a proctor should be able b y 
the mere act of handing certain script to a printer and p a y i n g t h e la t ter 
Rs. 35 for. w o r k done, to recover on that account from his c l i ent a s u m 
of Rs. 14,355 can only b e described as fantas t i c" . T h e judic iary h a s 
d o n e e v e r y t h i n g in i ts p o w e r to mi t iga te this k ind of evi l , but for i ts 
abol i t ion the in tervent ion of the Leg i s la ture is u r g e n t l y cal led for. A 
proctor m a y sti l l t a x an i t e m of Rs. 14,355 or m o r e for m a k i n g copies, of 
p la ints by e m p l o y i n g a n u m b e r of scribes to m a k e manuscr ipt copies 
of the plaint. A n out lay of a thousand rupees w i l l y i e l d a re turn in a 
case l ike the one in hand of t e n thousand rupees or more. I h a v e d w e l t 
on this aspect of this case in the h o p e that the Distr ict J u d g e w h e n 
direct ing s u m m o n s to i ssue w i l l require t h e copy pla ints for serv ice to be 
printed, and thus prevent a n y a t tempt to ge t round the ru l ing I h a v e 
referred to. T h e labourer, no doubt, is w o r t h y of h i s hire, but no l e s s 
i s the v i l lager w o r t h y of his land. A s th ings are at the present , h e of ten 
asks for .bread and rece ives not e v e n a stone. 

I n regard to the ques t ion as to w h i c h of the t w o cases should proceed 
to trial, w e w e r e addressed at great l e n g t h on the topic of the registrat ion 
of the lis. T h e appel lants contended that the ir act ion w a s the first t o 
c o m e into Court and that it has been du ly regis tered and should, there fore , . 
b e g iven preference , w h i l e the th i r ty - seventh defendant -respondent -
urged that the appel lant's lis is not d u l y regis tered, but that his is, and that 
his act ion should proceed. I a m clearly of op in ion that^ there is no 
provis ion in the Registrat ion Ordinance for d i smiss ing a part i t ion act ion 
on the ground that it has not b e e n d u l y regis tered. Sec t ion 12 (1) of 
Ordinance No . 23 of 1927 says *' a precept or. order for t h e service of s u m m o n s 
in a partit ion case shal l no t b e i ssued u n l e s s and unt i l the act ion has been 
d u l y registered as a lis pendens". I read that as m e a n i n g that if a 
Distr ict Judge is of opinion that an act ion h a s not b e e n du ly registered, 
h e m a y g ive the plaintiff an opportuni ty to r e m e d y the defec t and m a y 
w i t h o l d the i ssuing of a precept t i l l that has b e e n done. In th i s instance , 
w h e n the quest ion i n v o l v e d in th i s appeal c a m e u p for cons iderat ion b y 
the trial Judge , in m y opinion, both act ions had b e e n du ly regis tered, for 
by then , the registrat ions of both act ions had b e e n connec ted w i t h t h e 

1 38 A". L. S. 225. 
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fol io in wh ich the earliest deal ing w i t h this land has been registered, 
namely , C 2/197 of 1864. But it is objected that that w a s a registration 
of the land as s i tuated in the v i l lage of Kahawe , whereas the land is 
s ituated, in fact, in the v i l lage of Uduwaragoda. The thirty-seventh 
respondent's Counsel contends that the earliest registration of this land 
in the Uduwaragoda v i l lage should b e the decis ive factor ; that that 
registration occurred in 1887 in folio C 55/17 and that as h i s action has 
been registered in a folio connected w i t h C 55/17, it should prevail over 
the appellant's action. I w o u l d make t w o observations on this conten­
tion.- First, that this posit ion- w a s taken u p at a late stage. T h e 
th ir ty -seventh defendant himself at first treated the folio C 2/197 of 1864 
as the right folio and connected himself w i t h it. But he found that the 
appellants had forestal led h i m in this m o v e and he, then, seized upon this 
point of t w o different v i l lages K a h a w e and Uduwaragoda and connected 
himsel f w i t h folio C 55/17. It is possible that if the matter is invest igated 
further it m a y be found that C 55/17 is itself connected w i t h C 2/197. 
The second observation I wou ld make is that it is more than probable 
that in 1864 K a h a w e vi l lage included the hamlet of Uduwaragoda w h i c h 
acquired a separate ident i ty in the Registrar-General's books only at a 
later date. But , to m a k e assurance doubly sure in the matter of the 
registration of the lis, I w o u l d direct the District Judge to require the 
plaintiffs-appellants to connect the ir registration w i t h C 55/17, if, in fact 
C 55/17 is not already connected w i t h C 2/197. 

M y v i e w is that the case that came first into Court must be g iven 
preference. I a m not lay ing that d o w n as an invariable rule. There are 
instances of later cases be ing a l lowed to proceed on the ground that the 
plaintiff in the earlier case w a s dilatory, or that h i s action w a s not properly 
const i tuted. S e e Silva v. Silva.' But nei ther of those s tatements can 
be m a d e of the plaintiffs-appellants' case. I, therefore, see no reason 
w h y the general rule should not be fo l lowed. I refuse to be influenced by 
the batt le of Wits w h i c h appears to h a v e been w a g e d here to the end that 
the first case shall be the last, nor w i l l I fo l low the th ir ty-seventh defend­
ant's Counsel behind the scenes, as w e w e r e invited to do, in order to 
ascertain w h o took the first steps, w h o w e r e in the field first col lect ing 
mater ia ls to prepare the case. 

I do not th ink it has the s l ightest bearing on this quest ion, that the 
th ir ty -seventh defendant is the largest shareholder of the land. I make 
this observat ion because it w a s argued that for that reason, the 
th ir ty -seventh defendant's action should b e preferred. 

I would , therefore, set aside the order of the District Judge and direct 
that this case should proceed wi thout further delay. It is deplorable 
that a prospect ive bill of costs should h a v e he ld u p this partit ion for 
near ly three years already. These tactics must be discouraged. There 
w i l l be no order as to costs e i ther here or be low. 

FERNANDO A.J.—I agree. 

Set aside. 
' 37 -V. I. R. 433. 


