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1961 Present: T. S. Fernando, J.

P . K A N N U SA M Y , P etitioner, and T H E  M IN ISTER  OF D E FE N C E  
A N D  E X T E R N A L  A F F A IR S, R espondent

S. C. 104 of 1961—In the matter of an Application for the issue of a mandate 
in the nature of a Writ of Mandamus in terms of section 42 of the 

Courts Ordinance

Citizenship Act No. 18 of 1948, as amended by Act No. 13 of 1955—Section 11A (4)— 
Effect of words “ public interest ”—Mandamus.

Sub-section (4) of section 11A of the Citizenship Act No. 18 of 1948, as 
amended by Act No. 13 of 1955, reads as follows :—

“ The Minister may refuse an application sent to him under 
sub-soction (3), if he is satisfied that it is not in the public interest to 
grant the application.”

i (1913) 5 Bed. N . C. 30. • (1919) 6 O. W. B. 109.
'(1942) 43 N . L . R. 565 at 566. ‘ (1942) 43 N . L. R. 562.

‘ (1911) 15 N . L . R . 157.
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Held, in an application for registration as a citizen of Ceylon in terms of seotion 
11 A, that inasmuch as the statute permits the Minister to disallow an applica­
tion where he is satisfied that it is not in the public interest to grant it, the Court 
should not review a disallowance of an application by examining whether it is 
actually not in the publio interest to grant it. The Minister is the sole judge of 
the requirements of the publio interest.

A PPLICATIO N for th e issue o f a W rit o f M andam us d irectin g th e  
M inister o f D efence and E xternal Affairs to  register th e  p etition er as a  
citizen o f C eylon.

M. Tiruchelvam, Q.G., w ith  K . Thevarajah, for th e p etition er.

D. St. 0 . B. Jansze, Q.C., A ttorney-G eneral, w ith  Mervyn Fernando, 
Crown Counsel, for the respondent.

Cur. adv. m lt.

N ovem ber 16, 1961. T. S . F ernando J .—

The petitioner w ho w as an  applicant for registration  a s a eitizen  o f  
Ceylon in term s o f  section  11A o f th e C itizenship A ct, N o . 18 o f  1948, as 
am ended by th e C itizenship (Am endm ent) A ct, N o . 13 o f  1955, w as 
inform ed by th e Perm anent Secretary to  th e M inister o f  D efen ce and  
E xternal A ffairs by letter dated  N ovem ber 23, 1960 th a t th e form er had  
been directed by th e M inister to  inform  him (th e p etition er) th a t h is 
application for citizenship  under section  11A o f th e C itizenship  A ct has 
been disallow ed.

The petitioner has applied  to  th is Court for th e issu e o f  a  m andate in  th e  
nature o f a W rit o f M andam us ordering and d irecting th e respondent to  
grant h is application  for registration. In  h is am ended p etitio n  the  
petitioner claim s th a t he has a ll th e qualifications specified  in  section  
11A (3) o f the A ct, but th a t th e respondent has w rongfully and  illeg a lly  
adopted a practice w hereby applications for citizensh ip  under section  11A  
are refused in th e case o f applicants w ho are in  C eylon on  v isas a t the  
tim e o f application. T he p etition  goes on to  a llege fu rth er th a t “ th e  
petitioner is credibly inform ed and verily  believes th a t h is ap p lication  
was not considered by the respondent but has been d ea lt w ith  by an  
official in the respondent’s M inistry who has applied  a rule o f  thum b by  
refusing the application on th e ground th at the p etition er w as resid ing in  
Ceylon on a residence v isa  a t th e tim e he m ade h is ap p lication  ” . The 
p etition  is supported by th e p etition er’s own affid avit w hich contains, 
inter alia, the a llegations referred to  above.

A t one stage o f th e argum ent, in  view  o f th e averm ents in  th e  p etition  
and affidavit I  have ju st referred to  th at the ap p lication  for citizen sh ip  
was not considered by th e respondent but has been d ea lt w ith  by an  
official in the M inistry, I  inquired from  counsel for th e p etition er w hether 
he desires to  m ove to  am end th e caption and prayer o f  th e  p etitio n  or
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am end th e p etition  in  an y  other w ay. Counsel, how ever, after consider­
ation  indicated  to  m e th a t he does n ot propose to  m ove to  am end. I  
shall therefore proceed to  consider th e  application  on the basis th a t th e  
allegation  is  th a t, although th e respondent has considered th e application, 
she has applied a rule or te st th a t i t  w as n ot open to  her in  law  to  apply. 
W hen I  drew th e atten tion  o f learned counsel for th e petitioner to  the fact 
th a t h is clien t’s affidavit contains on th is p o in t m atter th at is only hearsay, 
counsel subm itted  th a t th e  respondent has n ot attem pted  to  counter th e  
relevant allegations in  th e  p etition  and affidavit and argued th at whether 
or n ot th e respondent applied an inadm issib le rule or te st in  refusing the  
application is  a m atter entirely w ith in  th e peculiar know ledge o f the 
respondent, and th a t th e p etition er can adduce no further proof in  the 
circum stances and cannot affirm atively prove a n egative proposition o f 
fact. H e contended th a t section  106 o f th e E vidence O rdinance places 
th e burden o f proving th a t such a rule o f thum b or test w as n ot applied  
upon th e respondent w ho is  th e  b est person to  say w hether or n ot such a 
rule or te st w as in  fa ct applied. T he learned A ttorney-G eneral indicated  
th a t the position  h e w as taking w as th a t an allegation  founded on hearsay 
does n ot require to  be refuted . In th ese circum stances, Mr. T iruchelvam  
w anted, an opportunity to  sum m on th e Perm anent Secretary o f the 
M inistry concerned to  be exam ined in  regard to  the allegation  th a t the  
application w as refused m erely because the applicant was a t th e tim e o f 
application resident in  C eylon by v irtu e o f a v isa  granted to  him . Counsel 
were unable to  refer m e to  any previous instance in  w hich oral evidence 
w as adm itted  in  applications to  th is Court for m andates in  the nature o f 
w rits o f madamus, certiorari, e tc ., b u t it  becam e unnecessary to  consider 
further th e application  for sum m ons to  call evidence as I  w as satisfied  
th a t the su b stan tia l prayer o f th e p etition er cannot in  any even t be 
granted by th is Court.

T he learned A ttorney-G eneral has draw n m y atten tion  to sub-section
(4) o f section  11A  w hich is reproduced below :—

(4) T he M inister m ay refuse an application  sen t to  him  under sub­
section  (3), if  he is satisfied  th a t it  is n ot in  th e public in terest to  grant 
th e application .

A ccording to  th e papers annexed to  th e p etition  itse lf is a docum ent by  
w hich th e p etition er has been inform ed by d irection  o f th e M inister th at 
h is application has been disallow ed: W here the A ct perm its the M inister 
to  disallow  an application  where the Minister is satisfied th a t it  is n o t in  the  
public in terest to  grant it , I  cannot conceive th a t Parliam ent intended  
th a t th is Court should review  a d isallow ance o f an application  by exam in­
ing w hether it  is  actu ally  n ot in  th e p u b lic in terest to  grant it. Parliam ent 
clearly intended th a t th e M inister should  be th e sole judge o f th e require­
m ents o f th e public in terest, and in  m aking a determ ination on the  
question it  can hardly be doubted th a t th e M inister m ay consider n ot 
m erely th e qualifications, o f th e  ap p lican t b ut, am ong other th ings,
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q uestions o f p olicy  and expediency as w ell. T he decision  o f th e M inister 
is  a  th in g for w hich she m ust be answ erable in  P arliam ent, but her action  
cannot be controlled by the Court. A s to  w hat considerations shou ld  
w eigh w ith  th e M inister, it  is n ot open to  th e Court to  su b stitu te  its  ow n  
opin ion  in  p lace o f  the M inister’s op in ion  th at th e granting o f a  p articu lar  
ap p lication  for citizenship  under section  11A  is n o t in  th e p ublic in terest. 
I  am  therefore com pelled to  th e conclusion  th a t it  is n ot open to  th is  
Court to  d irect the M inister by w ay o f mandamus to  grant an ap p lication  
for citizen sh ip  in  term s o f section  11A o f th e A ct.

T he ap p lication  is dism issed w ith  costs.
Application dismissed.


