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1943 P r e se n t: K eunem an J.

NAGALINGAM , et al., A ppellant, and SATHASIVAM , Respondent,

210—C. R. C havakachcheri, 32,295.

A d m in is tr a to r— A c tio n  on  p ro m is so r y  n o te  b y  c r e d ito r  o f  d e c e a se d — R ig h t tq  
su e b e fo re  le t te r s .

A  cred itor  o f  a  d ecea sed  p erso n  is  n o t e n t it le d  to  su e  th e  ad m in istra tor  
o f h is  e s ta te  u n le ss  "the a d m in istra to r  h as ta k e n  o u t le tte r s  or in t e r ­
m ed d led  w ith  th e  e sta te . /

A PPEAL from  a judgm ent of th e  Corrimissioner of Requests, 
Chavakachcheri. V .

N. N adarajah, K .C . (w ith  h im  H-. W. Tham biah) , for plaintiff, appellant. 
L. A . Rajapakse  (w ith  him  C. T. O legasegaram ), for defendant, 

respondent.
Cur: adv.: v i i l t . ,

M arch 18, 1943. Keuneman J.—  , .
In th is case the plaintiff sued th e defendant,, w ho is 'described in t h e ' 

caption to the plaint “ as adm inistrator of th e estate of th e  la te  K . K asi-1 
p illa i”. The plaint w as filed on the March 7, 1942, in '.respect of a

16 G. L. Rec. 176. ‘ 12 9 N . L . S .  '321,
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promissory note executed by the deceased on March 9, 1936. The 
defendant filed answer on M ay 7, 1942, stating, inter alia, that he could 
not be sued as administrator. In fact, letters of administration were not 
Obtained by the defendant until May 12, 1942. At the trial among the  
issues framed w as one raising the question w hether th e defendant was 
th e administrator of the said estate at the tim e of the institution of the  
action. Certain questions as to w hether the defendant carried on the  
affairs of his father’s estate, and as to w hether the defendant held him self 
out as administrator w ere disallowed by the Commissioner. Later 
plaintiff’s Counsel suggested issue 5, v i z : “ was the defendant an ex ­
ecutor deeson to r t  of the estate of K asipillai ”. This issue was disallowed, 
and in the result the plaintiff’s action was dism issed w ith costs, on the 
ground that the defendant w as not an administrator of the estate at the 
tim e of the institution of the action.

Counsel for the appellant contended that' this finding was wrong. 
He cited two cases to m e, viz., in  the Goods of E lizabeth  P r y s e ’, and Long 
and■ H ebb and other*, w here it w as held that letters of administration  
relate to the tim e of the death of the intestate, and therefore an adminis­
trator m ay bring an action of' trespass or a trover and conversion for goods 
of the intestate talken by one before the letters granted to him, otherwise 
there w ould bq no rem edy for th e  wrong done. Those cases, however, 
do not deal w ith  the m atter of an action against an administrator, who  
had not at the tim e obtained letters.

A  num ber of cases have also been cited to  me, in w hich an heir of the 
intestate has, subject to section 547 of the C ivil Procedure Code, been 
perm itted to bring actions against third parties. I do not think that 
these cases are of any help.

I tliink the true principle is to  be found, in the decision of the Privy  
Council in  M ohideen H adjiar v . P itch ey  \

“ A  creditor of a deceased debtor cannot sue a person named as 
executor in  the w ill of the deceased, unless he has either administered, 
that is interm eddled w ith  the estate, or proved the w ill. ”

Their Lordships m ake it clear that th e words “ prove the w ill ” are 
equivalent to “ take out probate ”, and state—

“ It w ould certainly be a m ost dangerous doctrine to  hold that the 
creditors could tear an estate to pieces on going through the form  of 
an action against a" person- w ho has neither interm eddled w ith  the 
assets, nor duly clothed h im self With a representative character. ”
I think this applies w ith  even greater force to the case of an adminis­

trator.
The case of K udhoos v . Joonoqs' cited to me, does not help, for this 

w as decided on principles w hich  are not applicable to th e present case.
In the case of H ornigold v . B ry a n ‘ the words attributed to  

Dodderidge and Coke, viz., “ The reason w hy an executor shall be sued 
before probate, because that, otherw ise great m ischief m ight happen, for 

. that a bad executor w ould never then prove the w ill ”, are not in conflict
1 L. R. 1904, Probate Division 301. 3 3 *S\ C. R. 105—107.
‘ 82 English Reports, K .B. 760. ' * 15 C. L . W. 133.

5 81 English Reports, K . B ., p. 62.
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w ith tke P rivy  Council decision! For it is m ade clear that “ Proof 
allow ed of there, is  by tw o w ays, (1) B y  in sin u ation ; and (2) In  
com m uni form a, b y  show ing of litera s testam en tarias ”.

The narrow reason on w hich  th e Com m issioner rested h is judgm ent, 
m ust then be upheld, but I  th ink  he erred in  excluding th e  evidence  
w hich was tendered b y  the plaintiff. Even  w ithout issue (5 ), I  am inclined  
to th ink  that th e Com m issioner should have allow ed evidence, to  show  
that th e defendant interm edled w ith  the assets o f th e deceased. B ut 
a t any rate, I cannot uphold h is reason for exclu din g issu e (5 ). In  
substance the allegation w as that defendant w as a representative of th e  
estate of th e deceased.

I  accordingly set aside the judgm ent o f the Commissioner, and rem it 
th e  case for trial of issues (1 ), (2) and (5) and also issue (4) w hich  th e  
Com m issioner has not answered. T he Com m issioner has answered  
issue (3) in  the affirm ative and that finding w ill stand.

The Comm issioner w ill h ave a discretion w ith  regard to  the costs of 
th e trial already held. A s both parties h ave partially  succeeded in  
appeal, there w ill be no order for  th e costs of appeal.

S e t a s id e ; case rem itted .


