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FER“NANDO ¢ al. v. FERNANDO ¢ dl,

184——-D C. G’lnlaw, 6,662, .

E’zclumm rzght to fish at 6 “modera’ --Presmptwn—-@ustom—Dwe.rtx-
" culum,

Pitipane street people and Sea street people at Chilaw came to
an agreement.about 1871 as to fishing for prawns at the * moderas -
(channels. on ‘either side of a small island) through which the
waters of the Chilaw Tiver pass.' “The' plaintifis, who, defendants

alleged, ‘bolonged to, another section of fishers, clalmed the nght to
fish at the spob. :

The defenda.nts (Pmpa.ne street people) resnsbed the claim on the
grou.nd that they had acquired, alorig with the Sea street people.
by prescription or custom, the exclusive right of fishing at the spot.
" Held, that the defendants’ clmm was not one which was capable
of being acquired by’ prescription; nor was it one which could be
supported on‘the grotnd of. custom. .. : .

. As the “modera” was not & diverticulum within the mea.mng of

bhe ‘term as.used by Voet 41, 7, 15, an exclusive right to fish there
could not be-acquired. .

Primé favie, a1l the King's subJect.s have & right to ﬁsh in the
waters of the sea. and in all tidal estuaries connected therewith.

A ﬂuctua.tmg and’ uncertam body of people, stich as the inhabit-
ents of a district or @ section of the inbabitants ¢f a district,
-esgnnot . by présoription ‘acquire & right of fishery agamsb any .
individusl member of the com.mumty, and still less agamsb the
.public itself. ’

v The mghts of the public or of sections of the pubhc o fish in the

“§ea or in tidal waters are not governed by’ prescnplnon, but may
be regulated by custom A custom.to be recognized by the Court

must be a reascnable custom ; & custom wﬁwh deprived & section .
-of the community of its common law rights' inthe very matter

which the custom was supposed to regulate is not, & reasonable

custom.

THE facts are set out in the judgment of the Distrioct Judge'
(W. H B. Carbery, Esq) —_

This is an action by the plaintiffs, who are resxdents of A.lutwat.ta
in Chilaw town, asking for & declaration of this Court, as against the.
defendants, who are, excepting the 20th and 21st defendants, residents

" of Pitipane, also in Chilaw, entitling' the plaintiffs, equally with the

defendants, to the free and, unfettered right of fishing for prawns with

‘“Kkattudel*’ (or “bandihaldel * or “*issan del” ) at the two moderas. the

Chilaw-and the Deduru-oya, where the mouths 6f these rivers empty

themselves _mto the sea.
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" Both the plaintiffs and the defendants are Smhalese-speaklng mem- -

bers of the ** Karawa ' or * Fisher' caste; \

There is, besides them, a branch of Tamil.speaking membérs of -

the same caste, Who reside at Sea street in Chilaw. Originally, there
can be no doubt thatall these people were actually fishers, that is to say,
that their ocoupation and livelihood was fishing, but in cqurse of time
many of them have become educated and rich, and therefore do not now
carry on their ancestral avocation, that having been left to the Jpoorer
menibers of their community. There have been twq cases previous to
the present one about thizsame right of fishing.. Thefirst casewasD. C.,
Chilaw, 12,559, an action filed on April 24, 1844, by the so-called
Smhalese-speakmg fishers of Pitipane against the Tamil-speaking
fishers of the Sea-street asking for an mJunctxon of Court' against the
_ defendants, that they be prevented from exercising thisvery identical
.right of fishing for prawns, the plaintiffs exclusively ola.lmmg that/
right on the strength of a Dutch grant and by prescnpblve right from

time immemorial.

It is necessary here to state that these Sinhalese- speakmg fishers were.
known by the prefix of * Mihindukulasuriya ** (i.e., *‘ descendants of &

kmg), and the Tamil-speaking fishers by the prefix ** Wamakulasunya,’ :
m much the same thing. It is, however, interesting to note
that-the prefix to the names of the four last plaintiffs in that case, D. C.,
12,859, is ‘‘ Curukkulasuriya,” that they are Tamils and bear Tamil
names, and that they all lived at Timilla, a village outside Chilaw.
With regard to that case, it is only necessary to note that the Duteh.
““sannas”’ relied on by theplaintifis was never produced, and that they
_ were hon-suited with costs, In the next case, C. R., Chilaw, 9,192, we

come to moremodemh.mes That wasan action insbituted on Oot_oberi

12, 1870, by one Manuel Fernando, s * Warnakulasuriys,” of Sea stréet,
againgt two Mihindukulasuriyas of Pitipane street, claiming damages for

having been prevented from fishing for prawns with * kattu " or “issan |

del” at the ‘“moderas” of Chilaw. In that case, too, the defendents
a.gam set up the exclusive anIIege in themselves of this fishing, relying
again upon a grant from the Dutch Government. The judgment and
decres in that case have beenput in evidence in the present action, and

throw a great deal of light on it, both onfacts and thelaw. Inapproach: -

ing the present case, there is one important point that must not be
forgotten, and that is, that when D.C.; Chilaw, 12,559, wasinstituted and
contested, * Alutwatta *> or * Chenehe,” was not existent, and that- it
was but justrbeing opehied up, with two or three families at most residing
in it, at the date when C. R., Chilaw,. 9,192, was decided, This is the
ﬁa.son—-and a very good reason too—why the fishers of Alutwatta do
not appear as parties in the two earlier cases. There were no fishers of
Alutwatta then as a recognized ehtity to appear.
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The meaning-of the word * Alutwatta *’ is * new garden," its Tamil -

~ equivalent *‘ Chenehe . means * the chena _village, ” much the same
thing. . This village has grown, is growing, and will go on growing. It

. now comprises some 400 to 500 souls, and is therefore-treated, by the:
Catholic Church authorities in Chilaw, as a separate body, the other.

. two being the older ones of Pitipane and Sea street. All the fishers of

these villages are Ca.thohcs, anc%ﬁhnve been divided, for the purpose of

church functions and servicés, and even for the colleation of the fish-
rents which the church in Chilaw leases every year from the Local .

‘Board, into thess three separate communities. Wattakkaliya, still
newer village beyond Alutwatta, is similarly growmg from a house or
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1820, - two into a distinct village, it haslately been brought within Local Board
== "'+ limits, and the, church in a few years’ time will have to count with it
Igzmndoov. also in similar fashion as a sepatate and distinet entity. But, to my
X way of thinking, this division by villagers, when applied to the rights
and privileges of fishing, which is really & common law right, is arbi-
trary and artificial. )
The‘“Curukkulasuriyss,” g0 faras.Chilaw is concerned, have died out,
" and there remain two great classes of fishers, the * Mihindukulasuriyas
or Sinbalese-speaking and the “ Warnakulasuriyas ™ or Tamil-speaking
fishers. ' T
. There is'no doubt whatever in my mind, from the oral evidence led
and from documeénts produced, that the plaintiffs as well as the defend-
:ants all belong to the former class ; that there is no distinotion whatever
between them; that the plaintiffis equally with the defendants.are
entitled to the prefix * Mihindukulasuriya.” '

P 12 and P 13 are two documents dated 1883 and 1886, respestively,
which show theplaintiffs’ families used that title. Very late in this trial
the defendants, apparently through the instrumentality of Mr. Thomas
Fernando, who I aonsider to be at the back of the whole of this defence,
introduced, on purely hearsay evidence, an allegation that the plaintiffs
belong to o class known as ‘° Kosagammeddas,” meaning * castrated

. people.””  Where defendants got this from beyond the fertile brain of
Thomas Fernando, whose intention was no doubt only to insult the
plaintiffs, it isimpossible to say. But there is absolutely no foundation
for it in faot. ‘ ‘

4 Ve

The present community of Alutwatte are undoubtedly déscended
from the few families who migrated there from Pitipane, when Alutwatta
or Chenehe was first opened up. The defendants in this case, like tha.
deiendaigts in C. R., 9,192, had produced no Dutch grant giving them
the exclusive right of fishing for prawns. No such grant has ever been
producedat any time, and it is therefore safe to conclude that no such
grant exists or ever did exist. The only. Dutch document which-was
produced in C. R., 9,192, did not refer to'the prawn fishing at Chilaw at
all, but to the fishing in Negombo. oo

Have the defendants, then, acquired the right they claimr by preserip- .
tive uses from time immremorial and without.any interruption? The
two previous cages already cited alone prove that they have not, and the
oral evidence adduced, both for the plaintiffs and even for the défend-

" ants, establishes the samre beyohd any question of doubt.

There is, for the plaintiffs, the evidence of the late Notary A. J.
Fernando, a ** Warnakulasuriya ** or Tamil-speaking Karawa. He wets
fifty-eight years old when he gave his evidence, he was a man of
righteousness and honesty, and I am sure that there would be no one
who would doubt his word. What does he ssy ? Speaking of the two
classes of Karawas, ¢ Mihindukulasuriyas * and a * Warnakulasuriya,” -
he says: “ We all claim the right, as Karawas of Chilaw, to fish in its
waters.”” And again: ““I have seen several Alutwatta fishermen going
to fish for prawns at the ‘modera’; they do not fish-on the day allotted
to us, but on the other three days, along with the Pitipane street
pecple,” and he narres certain of those men whom he has seen going,
arnoug them Loku Appu (20th defendant), who went on September
8, 19.8, in the defendents’ party. = - )

) ;o
Again A. J. Fernando says: ‘I know the five plaintiffs; they are all
Alutwatta men ; they have a right to fish for prawns at the * mpdera.’ »
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Then take the evidenoe of Bsmunuge Peduru Perera, a witness for

the defence. Does his evidence not prove the right of the Alutwatta
fishers to fish for prawns with ¢ kattu del,” and the fact that they have
so fished for the last thirty years? Most of .the evidence of Father
Peter Boulio, Parish Priest of Chilaw at the date this case was heard, is
hearsay evidence, for he came to Chilaw, as he admits, only on May
7, 1915. But even he says: I cannot say that none of the plaintifis
ever went to the ‘moderas’ to fish for prawns with ¢ kattu del.’, There
are four native families of Alutwatta I know who have had the special
privilege of fishing for prawns with ¢ kattu del’ at the ‘moderas’

slong with the Pitipane street people—one person in each family.

This privilege has descended from father to son for & long timse.”
‘What special privileges this witness refers to has not been proved. The
truth is that no special privilege, but only a common law right, modi-
fied by certain Village Committee rules, has ever existed. I do not
think it necessary for me to quote the law that governs the right of
fishing in cases such as the one now in dispute, for it hasbeen fully and
learnedly enunciated by District Judge Jayatilleke in his lengthy judg-
ment delivered in C. R., Chilaw,'9,192. Suffice it to say that the right
of so fishing is & common law right, free and opento all. Englishlaw
does not apply in a case of this nature in Ceylon.

As pointed out by Judge Jayatilleke, there is no doubt that by the

Roman-Dutch law, which is the law apphoa.ble i Ceylon to such cases,.
& man. may, by special act and permission of the Sovereign, acquire an.

" exclusive right to a fishery. But, as in C. R., 9,192, o in the present
case, no such special act or grant has been produced by the defendants,
Nor can the present defendants claim the exolusive right they do,

-on the ground that they bhave, from tirre immemorial, enjoyed that -

privilege. .The evidence, even that led for the defence, provea (1) that
the right claimed has not been exclusive; (2) that it hésnot been undis-
turbed and uninterrupted from time immerr orial. The deféendants’
-claim, therefore, onthe ground prescriptio longissimi temporis altogether
fails . . . .

I forgot to sav, in referring to the judgment and decree in C. R.,
'9,192, that, after decree, the question of the rotation of prawn ﬁshmg
‘was referred by Court to a certain select number of the townspeople,
and a settlement was arrived at. That settlement, however, was never
embodied in the decrees of Court in the cage, and does not form part of
that decree, and, as I have already said, the reason why the present
Alutwatta fishers were not considered in that settlement is the simple
one, that ewen at thattime there were no residents of Alutwatta to speak
of ; they have gradually migrated there. In a similar manner, when

AVattakkaliya grows in importance, the fishers who establish them-

selves there will claim a similar right, and will have to be let. in,
otherwisa another case of this kind will once more crop up.

The only local ‘Fules regulating fisheries according to local customs '

are those that have been put before me by the pl&mt:ﬂ's There is
" nothing in these rules (P 5) regulat.mg the u®e of the special net called
“ kattu del " or ‘“issan del.” But rule 19, regulating the limits of
restricted fishing, states: ‘‘ No one shall fish with netsin the waters cut-
side the limits of the subdivision of which he is a resident without a

1920,

Fernando v
Fernando

special license from the Assistant Government Agent of the district.”

Which means nothing more or less than that all those, and only those
living within such subdigisions, may fish with nets in the waters within
the said subdivision, except upon aspecial permit. So much then for
the law onthe subject.
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, 1920, I enterup judgment, therefore, as follows :— '
o= 1.. That the plaintiffs be declared entitled to the free and unfettered
"‘Fm":;o% right of fishing, for Pprawns with *“ kattu del” or * issan del ”’ at the
~ 7 ‘“moderas’’ of Chilaw and Deduru-oya.

2; - That the first fourteen, the 16th, 17th, 19th, and 20th defendants

! do pay to the: plaintiffs, jointly end severally, the sum of Rs/ 250 as
‘demages incurred prior to institution of action, and that the first

fourteen, the'16th, 17th, and 19th defendants do jointly and severally

pay to the plaintiffs further damages at Rs. 50 per menseén from the date

of institution of this action until they: restore to. the plaintifis the said
_right declared to them. ‘ :

3. 'That the first fourteen, the 16th, 17th, and 19th defendants do
jointly and severally pay to the plaintiffs their costs of this action, The

' 20th defendant will bear his own costs: . :
- Let a deoree be entered up.accordingly. I have purposely refrained
: frgm saying anything ebout the rotation or turns in- which -the two
- -classes of fishers, the Mihinduklﬂagu,"iy&s and Warnakulasuriyas, should

in future fish for prawns with « k

‘kgttu del - at the “ moderas;” because
I haye not been asked to do go. = -

‘The present system of turns, three days for the_ Mihinduktﬂasﬁriygé
and one-day for the Warnakulasuriyas, elternately; might be continued,
orsome stlieramiceble arrangement might be arrived at, but whatever

- arrangement is ome to in that, I think should be embodied in a further
, decree of Court in this case. Co ‘

" Elligtt (with kimi M. W. H. de Silpa), for defendants, appellants.

A. 8t. V. Jayawardene (with him Croos-Dabrera), for plaintiffs,
rps'pondeqt-s. ' o .
o l ‘ iy . Our. adv. vilt. -
‘December 3, 1920. BrrrraM C.J.— o :
This is an action relating to_the fishing rights of three sec%i(_)ns of
thepublic at Chilaw. It is 2 question which has had a long history,

- but I need not tefer to'that history in detail.” The early stages of
the story are narrated in the judgment of the learned District Judge.
It is sufficient to say that in the year 1871 a judgment was given -

. by the District Court of Chilaw which declined to recognize an

* exclusive claim set up by ohe of these sections of the public to fish

- for prawns at two spots at the mouth of the Chilaw river, and
declared that, not only that section, but also the other séction then
at issue with it was entitled'to the, right of fishing at the places
and in the manner in question, o o

The two sections.of thg public then at issue were the: Pitipane
street fishers, who set up the éxclusive right, and Who were a body:
of Sinhalese-speaking.fishers, and the Sea street fishers, who were
Tamils. - A’ friendly arrangement was made after that judgment,
under which, on the basis of a cengus.ta,ken at the time, three days
were assigned to thé Sinhaleso-speaking fishers for fishingfor prawus
at the places in question, and one dayto the 'I'amil,-spealdng fishers.
That arrangement has been peaceably observed ever since.
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The new development of the question out .of which this action 1930, -
arises is a claim put forward by a body of persons known as the _ ~—
Alutwatta community. They claim, though inhabiting a different. ~ oy,
locality, to be an integral part of the Pitipane community,and fo . ——
be entitled to fish for prawns at the placesin question. The Pitipane T m
fishers, on the other hand, maintain that the Alutwatta people axe ’
a séparate community, and have no right to fish for prawns. They
say that, in fact, the Alutwatta people are deep-sea fishers, and*
that the practice has always been for these deep-sea fichers to buy
their prawns from them, the Pitipane people. They say that by -

" prescription or custom they have acquired, with the Tamil-speaking

communify above mentioned, an exclusive nght to fish for prawns

at the two places i in question.

Before exa.nnmng the question of fact, it would be convenient, in -
the first place, to consider whether such a “claim could be sustained
in law, Primd facie, all the ng s ‘subjects have a right to fish in
the waters of the sea and in all tidal estuaries connected therewith.
 Mr. Eiliott, who appears for the appellants, freely admits this
‘principle, But he seeks to escape from it by pointing to the passage
in Voet 41, 1, 5, which attributes a special right to a person who
pluribus annis solus in fluminis publici vel maris diverticulo
piscatus sif. He says that the two places where prawns are taken
are each a diverticulum within the meaning of this passage, and
that as he has been shown that the community-for which he appears '
has pluribus annis to the exclusion of all others taken prawns at
these spots, he is entitled alterum prohibere eodem jure uts. '

It appears to me that this claim must fail on many gfounds In.
the first place, these spots are not diverticula. They are known as
“* moderas.”’ They are two channels on either side of & smalt island, :
through which: the waters of the Chilaw river pass into .the sea.

- They.are not, in my opinion, diverticuls. 'The passage in Voet is a
commwtary on two passeges in the ngest namely, an opinion by
Margianus 44, 3, 7, and another by Papinianus 41, 3, 45. These

_ passages are the basis of the law in all countries. The qorrespond;ng
expression has been imported into English law, and a reference to
it will be found in Hale’s DeJure Maris, Ch. I V. (See E’ncycbpecha
of the Laws of E’ngla.nd Amcle kames, . 88) :— ‘

”
4

“ But though the ng is the owner of this .great waste, and
as a consequent of his ‘propriety hath the primary right of
fishing in the sea and in the creeks'and arms thereof .. . . ..
yet the common people.of England have regularly. a liberty

~ of fishing therein as a pyblic common of piscary, and may

not without injury fo their right be restrained of it; unless

_ixi such places or éreeks-or navigable rivers where either the

. King or somé. paa'tlcular subject. hath gamed a propnety
» eXclusive of that common liberty | )

9*
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And see further (p. 89) :—

* The King may grant the fishing withina creek of the e of in
gome known precinct thiat hath known bounds though within -
the main sea . . . . A subject may by presoription
have an interest of fishing in an arm of the sea, in & creek or
part of the sea, or in a certain precinct or extent lying in the
sea, and there not only free fishing but several fishing.”

We are not here concerned with the English law, but I take it
there can be no doubt that a diverticulum maris means & creek or
arm of the sea With definite metes and bounds, so that it can be
regarded as something distinet from its main waters though con-
nected therewith.. Nathan, in his reference to the passage of Voet,
limits the right of exclusive fishing in an arm of a public stream to
a person who ‘ possesses the adjoining ground ” (Vol. I, p. 349)
I am not sure what is Nathan’s authority for using these words,
Posgibly he bases them upon an inference drawn from the context,
but it is not necessary to discuss this, ma,smuch as the places m
question cannot be deseribed as diverticula, :

But, apart from this 'questlon even if Mr, Elliott had made out
his case on the facts, and even if this were a diverticulum maris,
his case must fail on other grounds. A fluctuating and uncertain
body of people, such as the inhabitants of a district or a section of
the inhabitants of & district, cannot by prescription acquire a right
'of fishery a.ga.lnst any individual member of the ¢ommunity. (See
the judgnent of Lord Selborne L.C. in Neill v. Duke of Devonshire.l)
Still less could such a fluctuating and uncertain body acquire a
prescriptive right against the public itself. Indéed, the rightsof the
public or of sections of the public to fish in the sea or in tidal waters
are not governed by preseription at all. The only principle by

- which they can be regulated is a différent principle, that of custom.

It might no doubt be 'shown that by long-estabhshed custom the
public rights of fishery must be. exerclsed in-a particular way, or
even subject to particular rotation designed to secure thefairest and
most effective exercise of the ‘general right. This is the pringiple
recognized by the case cited from 3 Lorensz 161, where it is declared,

" that the common right of fishing in the open sea may be controlled

by custom regulating the time and mode of fishing. But any such
custom, to be recognized by the Courts must be a reasonable custom

(see Baba Appuv. .Abemnﬂ), and 1 take it thatno Court would recog-

nizeasreasonables custom which deprived a secuion of the community
of its common law rights in the very matter which the custom was
supposed toregulate. It appears tome, therefore, that Mr. Elliott’s
olaim must fail on all these grounds, The places are not diverticula,
The claim he makes is not one which. is capable of being acquired .
by presoription, nor is it one which could be supported on the
ground of custom, éven if such an alleged custom Wwere prOVed

1(2882) 8 4. C. 164 3 (1906) 8 N. L. R. 160,
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It is not; therefore, necessary for us to give a considered opinion

on the facts. The learned Judge has.given his finding, and he had.

no doubt ample material for finding a8 he does. There was & véry
considerable body of testimony .called before him, which declared
that the Alutwatia people had unintermptedly exercised the right
of fishing for prawns at the two * moderas,” and that the present

challenge. to their claim had arisen out of & local election. The

learned Judge was entitled to take such a view of the case. I

confess, however, that if I had to decide the questxon on the facts, -

1 should attach more weight than the learned Judge heg thought
necessary to attach to the evidence of Father Boulio, the Parish
. Priest of Chilaw, and in & minor degree to the evidence of Mr. Cooke,
late Crown Proctor of Chilaw. Father Boulic it is true has not had
a long experience of the district, but his adcount of the origin of the
dispute is that the Alutwatta people, who were deep-sea fishers,
" obtained their prawns by purchase from the Pitipane people ; that
the price of these prawns was raised, and that even when they
arranged to pay the higher price, they were not given sufficient
prawns for their purpose; and that they thereupon declared thet
they would go to Court to ask for a separate turn to fish for prawns.
If that evidence-is accepted, I do not see how it can be reconciled
with the theory that the Alutwatta people had been fishing for
prawns uninterruptedly for the last generation. I hesitate, on the

other hand, to believe that the whole body of evidence called by

the plaintiff was fabricated. It may well be that from time to time
the Alutwatta people have fished for prawns at the *“moderas,”

but I am inclined to believe that, in recent y'ears at any rate, they -

must have ceased to do so.

It is unnecessary to discuss this question any iurther, beca.use

all that the plaintiffs have to do on the above view of the law is to

point to the fact that they are members of the public, and to claim .

their rights on that basis. They told Father Boulic that they

- intended to apply to Court claiming a snpara.te turn. It would

have been much better if they had done so. Instead of doing this,
they established themselves on the spot and commenced to fish,
- The defendants replied to this demonstration by a violent assault.
Again, it would have been much better if the defendants had applied
to the Court, instead of asserting their supposed rights in this way.
Under the circumstances, the defendants must pay demages, and in
view of the violence of their action, the learned Judge was right in
imposing punitive damages. With regard, however, to the continu-
ing damages which he had awarded, that is another question. They

" are based upon the supposition that the plaintiffs were regularly

pursuing the avocation of prawn fishing at the ‘“moderas,” and that
they have been interrupted in that avocation, and haveconsequently
suffered substantial loss, That is just the part of the case on which
I do not feel satisfied. I-do not see how that supposition can be
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recoriciled: with the evidence of Father Boulic. T am riot prepared
‘therefore, to endorse this award of continuing damages, and I think

that the sum of Rs. 260, which the learned Judge has awarded as
general damages, fully meets the circumstances of the case, more

* espeoially as the defendants will have to pay the costs.

The learned Judge, at the conclugion of his Judgment contem-
plates & suppl’ementary decree arranging for fishery in rotation. 1
* do not see how this can be passed, excépt by consent, nor could
"it be made to include the Warnakulasuriyas, as they are not
parties. Itis very much to hp regretted that the efforts which were
. made to bring about & friendly settlément failed of success. Itis-
much to be hoped that even now some settlement may be arrived
at ‘which could be embodied in a supplementary decree. There is
‘an altern&tlve method of dealing with the subject. Rules could be
passed under seotion 6. (3) of the Village Communities Ordinance
(No. 24 of 1889) for regulating the local fisheries according to local .
.customs, and I see 10 reason why such rules should not fixa rotation -
" 'to be observed by the various groups interested. This method of
dealing with ‘the sub]eot may well receive the attention of the
‘Govérnment Agent

In my opinion the a.ppea.l must be dlsmassed w1th costs ;.

‘Dm SAM”P_AYOA J.—Iam of the same opinion.

- Appeal.dismissed. (




