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[FULL B E N C H . ] 

Present: L a s c e l l e s C.J . a n d W o o d B e n t o n a n d E n n i s J J . 

M U T T U B A M E N v. M A S S L L A M A N Y . 

331—D. C. Colombo, 34,176. 

Purchaser under mortgage decree—Registration of mortgage bond enures 
to benefit of purchaser—Competition between purchaser and a 
lessee of the mortgagor—Lease executed before mortgage, but regis
tered after—Is mortgagee bound to give notice to lessee under s. 643, 
Civil Procedure Code f 
A leased his land t o B b y a deed dated 1905 and registered in 

February, 1910. Thereafter A mortgaged h is land t o C b y a bond 
dated 1907 and registered in the same year. Under 'the mortgage 
decree obtained b y C against A the land w a s purchased b y D in 
April, 1910. D obtained a Fiscal 's transfer o n August 19, 1910, 
and registered i t on the 25th of the same month . 

Held, tha t B's lease w a s void a s against D , a s the competit ion 
w a s between the lease a n d the mortgage a n d not between the 
lease and the Fiscal's transfer. 

The prior registration of a mortgage bond enures to the benefit 
of the purchaser in execut ion of the mortgage decree. 

The duty of a mortgagee under section €43 of the Civil Procedure 
Code to notice subsequent incumbrances arises only when the 
latter have notified their deeds t o h i m in the manner provided b y 
the section. 

A mortgagee is n o t bound t o g ive not ice of his act ion to a lessee, 
whose deed w a s executed before b u t registered after the execut ion 
and registration of the mortgage bond, a s section 643 excludes 
instruments the date of which is earlier than that of the mortgage. 

LASCELLES C.J.—The date of execut ion i s the tes t of the 
apphcabihty of section 643, and the section does n o t ex tend t o 
instruments which, if t h e y can be described a t all a s subsequent 

. incumbrances, can only be described as such in a figurative 
sense on account of the artificial priority which the Registration 
Ordinance g ives t o a competing deed. 

A P P E A L from* t h e j u d g m e n t of t h e D i s t r i c t J u d g e o f Co lombo . 
J - A . T h e facts are ful ly s e t o u t in t h e j u d g m e n t of t h e Chief 
J u s t i c e . 

T h i s c a s e w a s referred t o a B e n c h o f three J u d g e s b y L a s c e l l e s 
C.J . and W o o d B e n t o n J . b y t h e fo l lowing j u d g m e n t s : — 

March 5 , 1 9 1 3 . LASCELLES C , J . — 

T h e fac t s in t h i s case are of t h e s i m p l e s t character . T h e y are s u c h 
a s m u s t frequent ly o c c u r i n t h e course of everyday t r a n s a c t i o n s ; 
a n d i t i s surpris ing t h a t our s y s t e m of l a w s h o u l d l e a v e r o o m for 
we l l - founded d o u b t a s t o the . rights of t h e part ies . 
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The joint owners of the property in quest ion mortgaged i t by 
bond dated October 11, 1907. The bond was registered three d a y s 
later. The mortgagee put t h e bond in suit , and the premises were 
sold by t h e F isca l and bought by the plaintiff on April 1 1 , 1910. 
The F i sca l ' s transfer was i ssued o n Augus t 19, 1910, and registered 
o n Augus t 25 of the s a m e year. The defendant c la ims possess ion 
under a lease from t h e joint owners dated J u n e 25 , 1905 ( i .e . , prior 
t o the date of the mortgage) , and registered on February 2 2 , 1910. 
i.e., before the F i sca l ' s transfer. 

T h e learned Dis tr ic t J u d g e has declared that the plaintiff i s 
ent i t led t o t h e premises , b u t h a s d ismissed h i s c la im to possess ion. 
I n other words , h e h a s he ld that the plaintiff's purchase at t h e 
F i sca l ' s sa le w a s subordinate to the defendant ' s l ea se . Aga ins t th i s 
decis ion t h e present appeal has been filed. 

At the o u t s e t it should be not iced t h a t the decision of van 
Lungenberg A . J . in Massilamany v. Santiago,1 though given o n the 
s a m e facts , i s n o t a n adjudicat ion o f t h e quest ion n o w a t i s sue , nor 
is it an authority for the decis ion of the learned Dis tr ic t Judge in 
th i s case . I n t h a t case the contes t wa s b e t w e e n t h e present defend
ant as plaintiff and his o w n sub- tenant as defendant; and. i t w a s 
contended b y t h e lat ter t h a t t h e present de fendant ' s t i t l e as l e s see 
w a s de termined by t h e prior registration of t h e mortgage in favour 
of E a m a u a t h a n C h e t t y . I t w a s he ld , and, if I m a y respectfully 
say so, r ightly he ld , t h a t , though the rights of the present defendant-
m a y h a v e b e e n subordinated t o t h o s e of t h e mortgagee , h i s t i t le 
w a s not ext inguished , because registration of t h e mortgage only 
affected t h e priority inter se of the compet ing deeds , n a m e l y , the 
mortgage bond and t h e lease , and did not avoid t h e t i t le of this 
l e s s e e as against h i s sub- tenant . 

T h e dec i s ion of the learned Dis tr ic t Judge , as I understand i t , 
proceeded m a i n l y o n t h e ground t h a t t h e plaintiff in th i s case m u s t 
be cons idered t o h a v e derived h i s t i t le from t h e F i s c a l ' s transfer 
and not from the mortgage . 

Before referring to the dec is ions on this point , I desire t o consider 
the m a t t e r , apart from authority , by th« \ l ight of t h e language of 
sect ion 17 of the L a n d Regis trat ion Ordinance, 1891. T h e object 
of this sec t ion w a s clearly to secure purchasers and mortgagee? 
w h o . h a v e duly registered these securit ies against unregistered prior 
incumbrances . If it be he ld t h a t t h e purchaser under a mortgage 
decree at a F i s c a l ' s sa le derives t i t le from the F i s c a l ' s sa le and 
not from the mortgage , t h e protect ion afforded, by t h e sect ion i s 
reduced t o a shadow. The posit ion wil l be t h u s : t h e prior i n c u m 
brance, be ing registered subsequent ly to t h e mortgage bond, i s 
a d m i t t e d t o b e vo id as against t h a t in s t rument ; but i t is sa id t h a t , 
i n a s m u c h as t h e incumbrance w a s registered before t h e F i sca l ' s 
transfer, t h e sale is subject t o the. incumbrance , and the purchaser 
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b u y s subject thereto . T h e resu l t i s extraordinary. T h e m o r t g a g e e 
m a d e h i s advance o n t h e secur i ty of property w h i c h w a s free f rom 
a n y prior incumbrance . Ye t , w h e n t h e t i m e c o m e s t o real ize t h e 
securi ty , it i s sa id t h a t t h e property m u s t be sold subjec t t o a n 
incumbrance w h i c h w a s vo id aga ins t t h e m o r t g a g e bond, w i t h t h e 
resul t t h a t a mortgagee , w h o h a s duly registered h i s m o r t g a g e , m a y 
lose part ly or a l together t h e va lue of h i s securi ty . I cannot be l ieve 
Shat th i s w a s in tended . S e c t i o n 17 e n a c t s that a n unregis tered 
d e e d shal l be d e e m e d void as against all part ies c l a im ing an adverse 
in teres t there to o n va luable cons iderat ion by v ir tue of a n y s u b s e 
q u e n t d e e d w h i c h h a s b e e n duly regis tered. T h e unregis tered d e e d 
in t h e present case is of course t h e d e f e n d a n t ' s l ea se . W h a t i s t h e 
registered d e e d by v irtue of which' a n in teres t adverse t o t h e l e a s e i s 
c l a i m e d ? Surely i t is t h e m o r t g a g e bond , and not t h e F i s e a l ' s 
transfer. T a k i n g t h e transact ions i n chronological order, i t i s 
clear t h a t as soon as t h e mortgage bond w a s e x e c u t e d and registered 
an interest adverse t o t h e l e s see w a s c la imable under t h a t i n s t r u m e n t . 
T h e s u b s e q u e n t sale and c o n v e y a n c e b y t h e F i s c a l are m e r e l y s t a g e s 
in t h e procedure by w h i c h t h e m o r t g a g e e i s a l l owed by l a w t o real ize 
h i s interes t under t h e m o r t g a g e bond . 

T h e F i s e a l ' s transfer under a m o r t g a g e decree cannot , in m y 
opinion, be regarded as a source of t i t l e . I t is t h e formal i n s t r u m e n t 
legal iz ing a sale under a m o r t g a g e decree w h i c h dec lares t h e pro
perty t o b e bound and executab le in sa t i s fac t ion of t h e m o r t g a g e 
b o n d . T h e m o r t g a g e bond, I should h a v e t h o u g h t , w a s t h e root 
of t h e purchaser 's t i t le . 

I t i s , of course, true t h a t a m o r t g a g e in Cey lon , unl ike a m o r t g a g e 
in E n g l a n d , d o e s n o t inves t t h e m o r t g a g e e w i t h a legal t i t le t o t h e pro
per ty . B u t i t , n e v e r t h e l e s s , creates a n in teres t in t h e land, a n d i t i s 
registrable and ent i t l ed t o priority under t h e Reg i s tra t ion Ordinance. 

S o far I h a v e cons idered th i s q u e s t i o n apart from authori ty , and 
h a v e s t a t e d w h a t appears to m e t o be the proper cons truct ion of 
s ec t ion 17 of t h e Ordinance. B u t there i s a considerable w e i g h t of 
judic ial authority opposed t o t h e v i e w w h i c h c o m m e n d s itself t o m e . 

I n Lebbe et al. v. Siddik 1 m y brother W o o d R e n t o n w a s of op in ion 
t h a t t h e appe l lant ' s t i t l e w a s der ived f rom t h e F i s e a l ' s transfer a n d 
n o t from t h e mortgage , and h e cons idered t h a t t h e w e i g h t of author
i ty w a s opposed t o t h e v i e w s expres sed by Dias; J., in D . ' C . Gal le , 
N o . 5 2 , 6 9 2 , and' C. R. Tangal la , N o . 2 7 , 0 7 7 . B u t I doubt w h e t h e r 
t h i s express ion of opin ion i s m u c h m o r e t h a n obiter, dictum, s ince 
t h e decis ion of t h e appeal real ly res ted on the ground t h a t t h e 
l e s s e e s h a d not been m a d e part ies t o t h e m o r t g a g e decree . 

I n C. R . B a l a p i t i y a 2 B r o w n e A . J . took t h e s a m e v i e w . H e . 
referred t o the contrary op in ion expres sed by D i a s J . in D . C . Gal le , 
N o . 5 2 , 6 9 2 , and C. R . Tanga l la , N o . 2 7 , 0 7 7 , s t a t i n g t h a t h e did n o t 
k n o w t h a t t h e other J u d g e s concurred in t h a t v i e w . 
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T h e case of Abeygoonewardene v. Andrie Appu,1 wh ich w a s a 
dec is ion of t h e F u l l Court, is a d e a r authority for t h e proposition 
t h a t the t i t le of a purchaser under a mortgage decree does n o t 
relate back, for purposes of priority under t h e Registrat ion Ordi
n a n c e , to t h e mortgage bond. 

I n the case of Vngo Appu v. Babuwe 2 the" s a m e proposit ion w a s 
re-affirmed by the s a m e J u d g e s . Withers J . there s ta ted that 
Mr. Dornhorst h a d inv i ted h i m t o reconsider h i s ruling in Abey
goonewardene v. Andris Appu,1 and t h a t h e w as wil l ing t o do s o 
whenever a proper case c a m e before h i m on appeal . 

T h e present condit ion of t h e l aw o n th i s m o s t important subject 
appears t o m e s o unsat isfactory that I would s e t t h e case down for 
re-argument before a Court of three J u d g e s . 

I n v i ew of t h e conc lus ion at wh ich I have arrived o n t h e principal 
point in t h e case , i t is only necessary t o refer shortly t o the other 
po ints o n wh ich t h e respondent relied. 

T h e Regis trat ion Ordinance, it w a s argued, i s concerned wi th t h e 
priority of d e e d s ; it does n o t inval idate t h e unregistered i n s t r u m e n t ; 
it m e r e l y pos tponed i t t o t h e registered i n s t r u m e n t ; t h e plaintiff, 
therefore, should be g iven possess ion of t h e premises , for t o deny 
h i m possess ion would be equivalent t o cancel l ing t h e defendant ' s 
l ease . I t i s , of course , quite true in a general sense t h a t it is the 
priority of deeds wh ich is directly affected by t h e Ordinance. B u t 
in s o m e c i rcumstances a declaration that o n e d e e d shal l be con
s idered as subsequent in date t o another c o m e s t o t h e s a m e th ing 
as a declaration t h a t t h e first-named deed is t o b e treated as void 
a s against t h e latter. Sec t ion 17, after enact ing t h a t a prior 
unregistered i n s t r u m e n t shal l be d e e m e d void a s against parties 
c la iming a n adverse interest under a subsequent registered instru
m e n t , goes o n t o m e n t i o n the " priority thereunder " (i.e., under 
t h e registered deed) and the " pirority hereby conferred o n i t . " 
T h u s , the sec t ion treats t h e e n a c t m e n t that one' deed shall be d e e m e d 
t o be void as aga ins t parties c la iming under another as t h e s a m e 
t h i n g as an e n a c t m e n t that priority is conferred on t h e latter as 
against t h e former. T h e result is , I think, quite clear. I n the 
present case , if t h e compet i t ion is b e t w e e n t h e defendant ' s lease 
and the mortgage bond, t h e l ease , s o far as it c o m e s into conflict 
w i t h t h e plaintiff's t i t le under t h e mortgage bond, m u s t b e treated 
as non-ex i s t ent . B u t beyond th i s t h e l ease is unaffected, and any 
rights' w h i c h m a y ex i s t thereunder are enforceable so long as t h e y 
d o not conflict w i t h the plaintiff's t i t le . 

The respondent endeavoured t o support the; judgment princi
pally o n t h e ground of procedure. I t w a s argued that the 
respondent should h a v e b e e n m a d e a party to the mortgage, act ion, 
and that i n a s m u c h as h e was . n o t jo ined h e is no t bound by the 
decree . 
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T h e argument i s t h a t , t h o u g h t h e respondent , a s regards t h e d a t e 1 9 * 8 -
of h i s l ease , i s n o t a s u b s e q u e n t incumbrancer , h e m u s t n e v e r t h e l e s s LABOELLHB 
b e t rea ted as one , b e c a u s e by t h e operat ion of t h e Eeg i s tra t ion C - J -
Ordinance h i s l ease i s p o s t p o n e d t o t h e m o r t g a g e b o n d . Mutturamen 

N o w , whatever m a y be t h e m e r i t s of th i s a r g u m e n t , i t i s c lear t h a t Mo»«flo-
t h e d u t y of t h e m o r t g a g e e , under s e c t i o n 6 4 3 of t h e Civi l Procedure W * B ! ' 
Code , t o not i ce s u b s e q u e n t incumbrancers arises o n l y w h e n t h e latter 
h a v e not i f ied their d e e d s t o h i m i n t h e m a n n e r prov ided by t h e sec t ion . 

T h e foregoing are t h e v i e w s w h i c h I h a v e formed a t pre sen t ; 
t h e y m a y , of course , be modif ied w h e n t h e case is argued before t h e 
Col lect ive Court. 

WOOD RENTON J . — 

T h e plaintiff c l a i m s a declarat ion of t i t le t o t h e p r e m i s e s described 
i n t h e plaint under a F i s c a l ' s transfer d a t e d A u g u s t 19, and regis
t ered o n A u g u s t 25 , 1910. T h e p r e m i s e s w e r e so ld by the F i s c a l 
i n execut ion of a decree in a n act ion by M u t t u r a m e n C h e t t y o n a 
m o r t g a g e bond. in h i s favour by t h e original owners , , J o h n D o m i n g o 
Casie C h e t t y and A n n a B r i d g e t Cas ie C h e t t y . T h e b o n d w a s dated 
October 11 , and w a s registered o n October 14, 1907. T h e de fendant -
respondent c l a i m s possess ion under a deed of l e a s e by t h e original 
o w n e r s above n a m e d d a t e d J u n e 26 , 1905 , a n d reg is tered o n 
February 22 , 1910. T h e appe l lant ' s c o n t e n t i o n is t h a t t h e l ease 
is vo id as aga ins t t h e m o r t g a g e bond a n d in re spec t of all r ights 
der ived under i t by v ir tue of priority of regis trat ion. T h e appel lant 
further argued t h a t t h e re spondent w a s e s t o p p e d f rom re ly ing o n 
h i s l e a s e s ince h e h a d s i gned as a w i t n e s s t o t h e bond , w h i c h described 
t h e premise s as free from i n c u m b r a n c e s . T h e l earned Dis tr i c t 
J u d g e d i sposed of t h i s la t ter c o n t e n t i o n s u m m a r i l y , and i n m y 
opinion quite correctly. M u t t u r a m e n C h e t t y g a v e e v i d e n c e at 
t h e trial, a n d a d m i t t e d t h a t h e w a s aware of t h e l e a s e in favour of 
t h e respondent . I t i s obv ious , as t h e l earned Di s t r i c t J u d g e po in t s 
out , t h a t under s u c h c i r c u m s t a n c e s n o e s t o p p e l could arise. 

T h e other po ints invo lved in t h e appeal are, however , m o r e 
difficult. T h e y are raised by t h e fo l lowing i s s u e s : — 

I s t h e l ease d a t e d J u n e 2 6 , 1905 , reg i s tered February 2 2 , 1910 , 
vo id as against m o r t g a g e b o n d d a t e d October 1 1 , 1907, 
registered on October 14 , .1907, by reason of t h e prior 
registration of t h e lat ter ? 

T h e de fendant n o t be ing m a d e a party t o t h e m o r t g a g e act ion , 
i s h e b o u n d by t h e decree in t h e m o r t g a g e act ion and 
t h e sa le h e l d t h e r e u n d e r ? 

T h e learned Dis tr i c t J u d g e h o l d s t h a t t h e ques t ions of l a w 
raised b y t h e s e i s s u e s are d i sposed of b y t h e c a s e of Massilamany v. 
Santiago ' I a m u n a b l e t o a c c e p t t h a t v i e w . T h e c o n t e s t there w a s 

i (1911) 14 .V. L. R. m. 
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A St. V. Jayewardene, for the plaintiff, appe l lant—The plaintiff's 
t i t le is no t subordinate t o the de fendant ' s l ease . T h e l ease w a s 
registered after the mortgage . T h e benef i t of t h e prior registration 
of t h e mortgage bond enures t o the benefit of t h e purchaser under 
t h e mortgage decree; T h e j u d g m e n t s by w h i c h this case w a s 
referred t o the P u l l B e n c h decide t h e po int in favour of the 
appel lant . 

De Samvayo, K.C., for the r e s p o n d e n t . — T h e mortgage decree does 
not b ind the d e f e n d a n t ( the lessee) , as h e w a s not m a d e a party to 
t h e mortgage act ion. [Lasce l l e s C . J . — T h a t point w a s already 
decided by us , and w e did n o t reserve t h a t for t h e considerat ion of 
t h e F u l l B e n c h . ] I relied more on this' point even at t h e original' 
argument . T h e de fendant is a pu i sne incumbrancer , w h o should 
h a v e b e e n not iced by. t h e plaintiff in t h e mortgage act ion if h e 
des ired t o g e t a decree binding o n the defendant . A l though t h e 

J (1908) 8 Bal. 225. 2 1 Br. App. B, »'»'. and to. 

: W 0 0 B . • 
RBNTON J . 

Kttitturamen 
.».' Masaila-
' marly: • 

not be tween t h e lessee and a mortgagee , but b e t w e e n a lessee and his 
sub- tenant ; and v a n Langenberg A . J . held , and rightly he ld , t h a t 
a l though t h e mortgage by virtue of i t s prior registration prevai led 
over t h e lease , t h e t i t le of t h e l e s see as against h i s sub-tenant 
remained unaffected. T h e effect of sect ion 17 of t h e L a n d Reg i s 
tration Ordinance, 1891 , apart from the interminable series of 
decis ions of which i t has been t h e subject , is , I think, fairly clear. 
T h e ins trument w h i c h acquires priority by registration pushes o u t 
of h i s w a y every compet ing unregistered ins trument of prior date 
for all purposes , but l e a v e s such ins truments otherwise unaffected. 
There was n o i ssue at t h e trial as t o whether or not the provisions 
of. sect ions 642 and 643 of t h e Civil Procedure Code were applicable 
in t h e present case , and 1 wou ld n o t allow any such i ssue to be 
raised n o w . 

The o n l y remain ing quest ion i s whether t h e t i t le of the purchaser 
a t t h e F i s c a l ' s sa le da tes from t h e F i s c a l ' s transfer or from t h e 
mortgage . I n the case of Lebbe et al. v. Siddik,11 had no occas ion t o 
consider, and d i d . n o t consider, thatf quest ion o n its mer i t s . I only 
he ld , a s I w a s Ixmnd t o ho ld s i t t ing a s a s ingle Judge , t h a t t h e ' 
we ight of t h e ex i s t ing judicial authority w a s against the v i e w 
expressed by D i a s J . in D . C . Galle , N o . 52 ,692 (December 17, 1886), 
a n d C. R . Tanga l la , No.. 2 7 , 0 7 7 , 2 t h a t in s u c h a case t h e priority 
of earlier registration of a bond could b e carried forward t o benefit 
a decree on i t or a purchase or transfer in execut ion of t h a t decree . 
I quite agree, however , t h a t this ques t ion is one of serious importance , 
and t h a t , hav ing n o w been formally raised, i t should, in v i ew of 
t h e conflicting dec is ions , be referred t o t h e Col lect ive Court. I t i s 
on ly o n t h a t point , however , that any reference t o t h e Col lect ive 
Court i s necessary . 
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l ease w a s e x e c u t e d before t h e m o r t g a g e , i t h a s b e c o m e a p u i s n e 
incumbrance by reason of t h e fac t t h a t t h e . m o r t g a g e h a d ga ined 
priority b y registrat ion. [ L a s c e l l e s C . J . — S e c t i o n 6 4 3 of t h e Civil 
Procedure Code refers t o i n c u m b r a n c e s of a d a t e s u b s e q u e n t t o 
t h a t of t h e m o r t g a g e . ] T h e l e a s e in th i s case i s a p u i s n e i n c u m 
brance by v i r tue of t h e Reg i s tra t ion Ordinance. S e c t i o n 6 4 3 did 
n o t t a k e i n t o considerat ion th i s t y p e o f c a s e s , b u t t h e words m a y 
Be interpreted t o cover t h e s e case s . Counse l c i t ed Samsi Lebbe v. 
Fernando.1 

Sec t ion 6 4 3 does not apply t o th i s case . T h e case is governed by 
t h e c o m m o n law. 

Jayewardene, in reply. 

M a y 5, 1913. LASCELLES C . J . — 

Thi s appeal , w h i c h w a s argued o n February 2 5 before a B e n c h 
of t w o J u d g e s , w a s s e t d o w n for re -argument before a Col lect ive 
Court, in order t o obta in an author i tat ive rul ing o n t h e ques t ion 
wh ich is" principal ly involved in t h e appeal . T h e ques t ion m a y be 
t h u s s ta ted in general t e r m s — i n a c o n t e s t b e t w e e n a purchaser 
under a m o r t g a g e decree' o n t h e o n e hand , and a party c la iming 
under an i n s t r u m e n t registered s u b s e q u e n t l y to t h e m o r t g a g e bond 
b u t before t h e F i s e a l ' s c o n v e y a n c e on t h e o ther h a n d — s h o u l d t h e 
first-named party be considered tp c l a i m h i s adverse in teres t by 
v ir tue of t h e mortgage bond, or by v ir tue o f t h e F i s e a l ' s c o n v e y a n c e 
in h i s favour? 

T h e po in t i s of considerable importance , as if it be he ld , in c ircum
s t a n c e s such as. those w h i c h h a v e arisen in t h e present case , t h a t 
t h e purchaser 's t i t le i s in v irtue of t h e F i s e a l ' s c o n v e y a n c e and n o t 
in v ir tue of t h e mortgage bond, t h e registrat ion of a m o r t g a g e , s o 
far as t h e t i t le of the purchaser a t t h e execut ion , sa le is concerned , 
wil l be of no, avail,' and his purchase wi l l b e subjec t t o t h e t i t le of 
t h e oppos ing party , t h o u g h the la t ter deed w a s registered after t h e 
m o r t g a g e . 

I n m y j u d g m e n t at t h e first a r g u m e n t I s e t o u t at l e n g t h m y 
reasons for ho ld ing t h a t t h e purchaser m u s t be he ld , for t h e purposes 
of sec t ion 1 7 of t h e L a n d Reg i s tra t ion Ordinance , 1891 , t o c l a i m 
h i s adverse interest under t h e m o r t g a g e bond , and that' t h a t instru
m e n t w a s t h e real and effective source of h i s t i t l e . 

A t t h e re -argument t h e r e s p o n d e n t ' s c o u n s e l d id n o t c o n t e s t t h i s 
pos i t ion , b u t rel ied only o n t h e po in t t h a t t h e de fendant should h a v e 
b e e n m a d e a party t o t h e m o r t g a g e decree . A l t h o u g h th i s m a t t e r 
w a s n o t referred t o t h e Co l l ec t ive Court , I wi l l short ly not i ce M r , d e 
S a m p a y o ' s a r g u m e n t . I t i s t rue , i t w a s Baid , t h a t t h e d e f e n d a n t 
is n o t a p u i s n e i n c u m b r a n c e r i n t h e ordinary s e n s e of t h e word, 
i n a s m u c h a s h i s l e a s e w a s prior a n d n o t s u b s e q u e n t t o t h e m o r t g a g e 

i (1904) 8 N. L. B. 69. 
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bond . B u t t h e effect of sec t ion 1 7 of t h e L a n d Regis trat ion Ordi
nance , 1891 , i s t o g ive t h e mortgage bond priority, and t h u s in effect 
t o g ive t h e lease a secondary posit ion. H e n c e i t was ingeniously 
argued t h a t t h e defendant , a s l e s s e e , shou ld h a v e b e e n m a d e a 
party under sect ion 643 of the Civil Procedure Code, and that n o t 
hav ing b e e n m a d e a party h e is no t bound by t h e decree. I n m y 
previous j u d g m e n t I m e n t i o n e d o n e consideration w h i c h appeared 
to m e t o be fatal to t h e respondent ' s content ion. I wil l n o w s t a t e 
another. The procedure for joining puisne incumbrancers as 
parties i n mortgage act ions i s prescribed i n sec t ions 6 4 3 and 6 4 4 
of t h e Civil Procedure Code. T h e incumbrancers t o w h o m th i s 
procedure is applicable are clearly, des ignated in sect ion 643 . T h e y 
are those " w h o s e deed o f c o n v e y a n c e , mortgage , l ease , or o ther 
incumbrance shall be of date subsequent t o that of t h e mortgage 
o n which s u c h act ion is b r o u g h t . " T W B language clearly exc ludes 
ins truments t h e da te o f w h i c h is, earlier t h a n t h a t of t h e mortgage . 
T h e date of execut ion is t h e t e s t of t h e applicability of t h e sect ion , 
and the sec t ion does not ex tend to ins truments which , if they 
c a n b e described a t all a s s u b s e q u e n t incumbrances , c a n on ly b e 
described as such in a figurative s ense o n account of t h e artificial 
priority wh ich t h e Regis trat ion Ordinance g ives to a compet ing 
deed . 

T h e case of Samsi Lebbe v. Fernando 1 does not , I think, support 
Mr. de S a m p a y o ' s content ion , as t h e decis ion there turned upon 
the construct ion of t h e t e r m " mortgage d e c r e e , " i n a l ease w h i c h 
wa s put in ev idence in the case . T h e c i rcumstance t h a t t h e t e r m 
" mortgage decree " w a s construed in that particular lease to m e a n 
a decree binding o n t h e l e s see c a n hardly affect t h e general quest ion 
of l aw under considerat ion. 

F o r t h e reasons g iven in m y previous j u d g m e n t , I a m of opinion 
that t h e decree shou ld b e modif ied (1) by adding a declarat ion t h a t 
t h e plaintiff i s ent i t l ed t o possess ion of t h e premises , and an order 
placing h i m in possess ion; (2) by awarding the plaintiff R s . 200 , t h e 
agreed a m o u n t o f c o m p e n s a t i o n ; a n d (3) d a m a g e s a t t h e agreed 
rate of Rs. . 70 a m o n t h . T h e plaintiff i s ent i t l ed t o h i s cos ts here 
and in t h e Court be low. 

WOOD RENTON J . — 

I h a v e fully s ta ted t h e facts of th i s case in m y interlocutory 
j u d g m e n t d a t e d March 5, 1913, a n d there is n o n e e d t o repeat t h e m . 
Mr. de Sampayo, . K . C , w h o appeared for t h e respondent , d id n o t 
a t t e m p t t o support t h e v i e w taken by t h e majority of t h e J u d g e s 
in C. R . Ba lap i t iya , 2 , 5 8 6 , 2 Dingiri Banda v. Muttu Carpen Chetty,* 
Abeygoonewardene v. Andris* and Vngu Appu v. Babuwe,5 and n o w 

» (1904) 6 N. L. R. 59. 2 (1899) 1 Br. App. B, xi. 
» '18.99) 1 Br. App. B, &• * (1894) 3 C. L. R. 11. 

» (1894) 8 C. L. R. 76. 
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1918. 

ENNIS J . — 

I concur, and would m a k e t h e s a m e order. 

Appeal allowed. 

• 

> (190t) 8 N. L. R. 59. 

WOOD 
BBNTON J . 

Muttvrmnen 
o. Maasila-

many 

that w e h a v e t h e opportuni ty of dec id ing t h e ques t ion , I a m clearly 
o f opin ion t h a t the v i e w expressed by D i a s J . in t h e oases w h i c h 
I h a v e c i ted in m y interlocutory j u d g m e n t s h o u l d prevai l . T h a t 
w a s real ly t h e o n l y po in t referred for cons iderat ion t o three J u d g e s . 
Mr. d e S a m p a y o raised again, however , t h e c o n t e n t i o n w h i c h h e 
pressed u p o n u s a t t h e original a r g u m e n t of t h e appeal , t h a t t h e 
priority conferred o n t h e m o r t g a g e bond, by r e a s o n of i t s prior 
registrat ion, should not depr ive t h e l e s s e e , w h o s e l ease , b y reason 
of t h e prior registrat ion of t h e bond, w a s p o s t p o n e d t o t.ae bond, of 
t h e right t o b e joined as a party t o t h e m o r t g a g e uct ion under 
sec t ions 642 and 6 4 3 of t h e Civil Procedure C o d e . I expres sed a n 
opin ion adverse t o t h i s content ion in m y inter locutory j u d g m e n t , 
a n d I adhere t o w h a t I h a v e there sa id o n t h e subjec t . Mr. d e 
S a m p a y o rel ied o n t h e case of Samsi Lebbe v. Fernando,1 in w h i c h 
i t w a s he ld , in t h e cons truct ion o f a part icular l ease conta in ing a 
c l a u s e s t ipu lat ing for i t s de terminat ion u p o n t h e p a s s i n g of a 
" m o r t g a g e d e c r e e , " t h a t t h e t e r m " m o r t g a g e decree *' m u s t b e 
t a k e n t o m e a n s u c h a decree as m a y b e o b t a i n e d after t h e joinder 
of t h e l e s s e e s o t h a t i t m i g h t be b inding u p o n h i m . I confes s t h a t 
I shou ld h a v e fe l t d i sposed t o cons true t h e l e a s e in q u e s t i o n i n a 
different s e n s e . B u t in any case I do n o t th ink t h a t the inter
pretat ion of a convent iona l provision of th i s descr ipt ion c a n be 
regarded as a safe gu ide t o t h e cons truct ion ofj s u c h a n e n a c t m e n t 
a s sec t ion 17 of the L a n d Reg i s tra t ion Ordinance , 1 8 9 1 . 

I concur in t h e order proposed by m y lord t h e Chief J u s t i c e . 


