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Paragraph 5 is reproduced below in full :

“ Your petitioner further states that by reason of misconduct on
the part of the respondent his agents supporters and political connexions
and by reason of other circumstances the majority of electors were or
may have been prevented from electing the candidate whom they
preferred.”

The petitioner contends that this paragraph. if it contains any charge
at all, contains only one charge while the respondent argues that it
contains at least two charges.

I shall now turn to the sections in the Order in Council which enumerate
the grounds for avoiding elections. Section 76 has enacted that the
election of a candidate as a Member is avoided by his conviction for
any corrupt or illegal practice, while section 77 specifies the grounds on
proof of which the election of a candidate is required to be declared
void. The ground relevant to the present petition is specified in the
Order in Council in the language quoted below :

(a) that by reason of general bribery, general treating, or general
intimidation, or other misconduct, or other circumstances, whether
similar to those before enumerated or not, the majority of electors
were or may have been prevented from electing the candidate whom
they preferred ;

It was first contended on behalf of the petitioner that paragraph 5
contains no charge at all within the meaning of rule 12 (2). Reliance
was placed on the definition of a charge as set out by Drieberg J. in
Tillekewardene v. Obeyesekere (supra) which was approved by the Divisional
Bench in Perera v. Jayewardene (supra). In the first-mentioned of
these cases, Drieberg J. stated ““ in my opinion by the word ° charges’
in rule 12 (2) is meant the various forms of misconduct coming under the
description of corrupt and illegal practices ;: for example, whatever may
be the number of acts of bribery sought to be proved against a respondent
the charge to be laid against him in a petition is one of bribery . I
do not think it can be said that this definition—if it was intended to be
such—is exhaustive. As Viscount Simon stated in Harris v. Director
of Public Prosecutions?, ‘‘it must be remembered that every case is
decided on its own facts, and expressions used, or even principles stated,
when the Court is considering particular facts, cannot always be applied
as if they were absolute rules applicable in all circumstances. ”
The Court was not concerned in either of the two cases, Tillekewardene wv.
Obeyesckere and Pererav. Jayewardene, with allegations of general bribery,
general treating, general intimidation, or other misconduct which are
strictly not corrupt or illegal practices as defined in sections 54 to 71
of the Order in Council. The allegations in the petitions in both these
cases were confined to what may strictly be called corrupt or illegal practi-
ces. Our Courts have held that allegations of general intimidation and
general treating go to form a ‘ charge’ as contemplated in the rule in
question—vide Jeelin Silva v. Kularatne? 1t is implicit also in the
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decision in Mohamed Mihular v. Nalliah! that grounds (e¢) and (b) in
the petition on which that case commenced which did not by any means
allege the commission of any corrupt or illegal practice constituted
charges within the meaning of rule 12 (2). At one stage of the argu-
ment, learned counsel for the petitioner contended that every ground for
avoiding an election is not a charge within the meaning of rule 12, and
that it is only a ground that involves the respondent (the elected candi-
date) insome form of misconduct for which he is answerable that consti-
tutes a charge. This proposition means that, allegations against persons
like returning officers and others, allegations of general bribery, etc.
and an allegation that the person elected was disqualified for election
do not constitute charges at all. I am unable to agree that the argument
is sound ; it is indeed contrary to the practice that has hitherto obtained,
and, if it is correct, it follows that where a petitioner alleges against
an elected candidate three charges of corrupt or illegal practices and one
or more charges against a returning officer or other officer, the amount
that is required to be given as security is Rs. 5,000. Such a situation
leaves the respondent or respondents other than the elected candidate
without security for his costs at all.

The next line of argument on behalf of the petitioner was that clause
(a) of section 77 merely gives statutory recognition to the principle of
the English Common Law that an election must be real and free, and
that the ground or reasons specified in clause (a) constitute but one
charge within the meaning of rule 12(2). Reference was made to certain
election petition cases decided in England and elsewhere, but, with all
respect, I am unable to derive any assistance on the point in issue
on this motion from cases decided in other jurisdictions where
the amount of security for costs is not dependent on the number
of charges laid in an election petition. It was also contended
that each of the clauses (@) to (e) contains but one charge, but
this contention, I fear, failed to take account of the fact that it is now
settled that under clause (¢) which must be taken as reading ‘‘ that a
corrupt practice or practices or an illegal practice or practices was or
were committed ’ several charges (within the meaning of rule 12) could
be laid in a petition. It follows that a ground does not mean the same
thing as a charge and that a single ground may sometimes involve
several charges.

There are certain dicta and decisions of election judges which bear on
the point that directly arises here and which, therefore, require examina-
tion. In their chronological order, the first of these is an observation
of Drieberg J. in Silva v. Karaliadde? contained in the following passage
from his judgment :

“ The petition makes charges of treating, bribery, undue influence
and conveyance of voters; in paragraph 3 (d) the petition alleges
‘that by reason of general bribery, treating, intimidation, and othex
circumstances the majority of voters were prevented from voting
for the candidate whom they preferred’. It was no doubt intended
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