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M I S S  T H O M A S  v. B A W A .

In Revision C. R . Kandy, 34,721.

Jurisdiction—Action for ejectment—Consent decree—No proof of matters 
within the provisos to section 8 of Rent Restriction Ordinance— Waiver.. 
Where, in an action for ejectment, a Court baa jurisdiction over the 

subject-matter but there has been non-compliance with the procedure 
prescribed as essential for the exercise of jurisdiction, the defect can. 'be 
waived by consent of parties.

Cur. adv. vult.
f j l  H I S  w as an ap p lication  for  revision .

Ivor Misso fo r  d efen d an t, petitioner.

E . B . W ikrem anaydke fo r  p la in tiff, resp on d en t.

F ebru ary  14, 1945. R ose  J .—

In  th is m a tter  it  appears th at th e  resp on d en t in stitu ted  proceed ings 
for  e je c tm e n t against th e  p etition er from  certa in  p rem ises. T h e  p etition er 
d id  n ot appear and decree  w as en tered  in  his absen ce , b u t  su bsequ en tly ,
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a s  a resu lt presu m ably  o f  negotiations betw een  th e parties, both  parties 
represented b y  C ounsel appeared before  th e  C ou rt on  Ju ly  27 , 1944, and 
en tered  in to w h at in  effect w as a con sen t ju d gm en t and th e  note o f  the 
Ju d ge  reads as fo l lo w s :— “  M r. G unaw ardene w ith  M r. L e e  for  p laintiff; 
M r. V a n  B e y k  for  defen dan t, settled , o f  consent ” .— I  suppose that 
m eans b y  consent— “  decree  to  stand. W rit  o f  e jectm en t n ot to  issue 
till D ecem ber 1, 1944 ” . T h e  decree  o f  course m eans the decree entered 
in to  on  an earlier date.

T h e petitioner n ow  alleged  th at n otw ithstanding her consent to  this 
ju dgm en t th e C ou rt in fa c t  had  n o ju risd iction  to  entertain  th e m atter 
a t all, having regard to  section  8  o f  the B e n t B estriction  O rdinance, 
n o  consent having been ' obta in ed  from  the A ssessm ent B oard  and no 
sp ecia l p lea  having  been  m ade b y  the respondent to  bring th e m atter 
w ith in  one o f  the fou r provisos to  th e section , and th e petitioner relies 
u pon  the proposition  o f  law  w h ich  is, o f  course unim peachable, that where 
a  Court has no ju risd iction  to  entertain  a m atter then  no acqu iescence by  
the parties can  con fer  ju risd iction  upon  th at C ourt. I t  seem s to  m e, 
how ever, th at th is particu lar m atter  is covered  by  an Indian  case w hich  
has been  c ited  to  m e  by  th e  respon den t th at o f  Ourdeo Singh v. Chandrikah 
Singh *, in w hich  the ju d g m en t refers to  a P r ivy  C ouncil case the report 
o f  w hich  is unfortunately  n ot available b u t w hich  I  presum e to  be  correctly 
cited— the case o f  Pisani v . A ttorney-G eneral o f Gibraltar 2— w here their 
L ordsh ips o f  the P rivy  C ou n cil held th at w here there is jurisdiction  over 
the su b je ct m atter, b u t n on -com p lian ce  w ith  the procedure prescribed 
as essential for  th e exercise  o f  jurisd iction  th e d e fe ct can  be -w a ived .

In  th is case it  seem s to  m e to  b e  clear, as the respondent has pointed 
ou t, that the C ou rt has ju risd iction  over the su b ject m atter (w hich  in 
fa c t  w as an action  fo r  e je c tm en t) and had the case been  properly  pleaded 
so  as to  bring it w ith in  one o f  th e fou r provisos there cou ld  have been  
n o  question  bu t th at th e C ou rt cou ld  h ave p roceeded  to  hear and ad judicate 
upon  the m atter. I t  is perhaps even  d ou btfu l w hether there is n ot a 
sufficient p lea to  bring th e m atter w ith in  the first proviso (a) bu t even  
assum ing for  the sake o f th e  respon den t that there is n o specific p lea to  
bring it w ith in  (a) and no p lea to  bring  it  w ith in  (c ) I  am  o f op in ion  that 
th at is n ot a m atter  w hich  takes it outside th e  jurisd iction  o f  the trial 
court, becau se had th ere been  a con test and had the m atter been  raised 
it w ould  have been  open  to  the C ourt to  grant leave to  am end th e  plea.

F or these reasons it seem s to  m e that the petition  fails and m u st be  
d ism issed  w ith  costs.

Application refused.
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