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1913. Present: Lasce l l e s C.J . and Pereira J . 

L A T C H I M E v. J A M I S O N . 

88—D. C. Kegalla, 3,507. 

Action on promissory note—Consideration for note—English law. 

The English law is to be applied in respect of all contracts and 
questions arising upon or relating to bills of exchange, promissory 
notes, and cheques, and in respect of all matters connected with 
any such instruments. 

Plaintiff was defendant's brother's mistress and had two children 
b y him. When defendant's brother was leaving Ceylon the 
defendant, as a favour, gave a note to the plaintiff to maintain 
the children. The defendant did not receive any consideration 
from his brother for making this arrangement, and gave the note 
of his own accord and not at his brother's request. 

Held, that in the circumstances of this case plaintiff could not 
sue the defendant on the note, as the note was given without 
valuable consideration. 

LASCELLES C.J.—If the note was given by the defendant merely 
in discharge of his brother's moral obligation to provide for his 
illegitimate children, i t would be quite immaterial whether or not 
the note was given at the defendant's brother's request, inasmuch 
as mere motive such as a moral obligation is not valuable con­
sideration. If, however, i t be the case that the note was given in 
consideration of the plaintiff's forbearance to sue the defendant's 
brother for maintenance, then such forbearance would be sufficient 
consideration for this note. 

rjpHE facts are se t out in t h e j u d g m e n t . 

A. St. V. Jayewardene, for t h e defendant , appe l lant .—There 
w a s n o considerat ion for t h e n o t e sued upon. The ev idence shows 
t h a t t h e n o t e w a s g iven voluntari ly by t h e defendant . There is 
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n o e v i d e n c e w h a t e v e r t o s h o w t h a t t h e n o t e w a s g i v e n for t h e 1M8. 
purpose of c o m p o u n d i n g d e f e n d a n t ' s brother's l iabi l i ty . C o u n s e l Latehbne v. 
c i ted Chitty on Contracts 24 and 25. Jamison 

Arulanandam, for t h e plaintiff, r e s p o n d e n t . — T h e e v i d e n c e s h o w s 
c learly t h a t t h e n o t e w a s g i v e n t o s a v e d e f e n d a n t ' s brother f rom 
a n act ion. T h o u g h t h e plaintiff does n o t express ly s a y so , t h a t i s 
t h e irresistible conc lus ion to b e drawn from t h e e v i d e n c e . 

There is sufficient! cons iderat ion for t h e n o t e e v e n u n d e r t h e 
E n g l i s h l aw . Counse l c i ted B i l l s of E x c h a n g e A c t , s ec t ion 27 . 

Cur. adv. vult. 
M a y 7, 1913 . LASCELLES C . J . — 

This i s a n appeal from a j u d g m e n t of t h e Di s tr i c t J u d g e of Kega l la 
g iv ing j u d g m e n t in favour of t h e plaintiff o n a promissory n o t e 
dated J u n e 26 , 1909, g i v e n b y t h e d e f e n d a n t t o t h e plaintiff. 

T h e defence is t h a t t h e n o t e w a s g i v e n w i t h o u t cons iderat ion; 
and t h e q u e s t i o n for de terminat ion in th i s appeal i s w h e t h e r t h e 
Dis tr ic t J u d g e w a s right in hold ing t h a t t h e n o t e w a s g i v e n for 
va luable considerat ion. 

T h e n o t e w a s g iven in t h e fo l lowing c i r c u m s t a n c e s . T h e defend­
ant ' s brother, J . G. J a m i s o n , h a d for s o m e years prior t o t h e g iv ing 
of t h e n o te k e p t t h e plaintiff as h i s m i s t r e s s and h a d t w o chi ldren 
by her . A b o u t t h e t i m e w h e n t h e n o t e w a s g iven , J . G. J a m i s o n , 
w h o w a s t h e n ent ire ly w i t h o u t m e a n s , w a s l eav ing C e y l o n for 
Canada at h i s fa ther 's e x p e n s e . T h e d e f e n d a n t t h e n , as h e s a y s , 
g a v e t h e no te , as a favour, t o t h e plaintiff t o m a i n t a i n t h e ch i ldren . 
T h e in tent ion appears t o h a v e b e e n t h a t t h e plaintiff should support 
herself and her chi ldren out of t h e in teres t o n t h e n o t e . T h e 
d e f e n d a n t denies t h a t h e rece ived any cons iderat ion f rom his brother 
for m a k i n g th i s arrangement , or t h a t h e g a v e t h e n o t e a t h i s brother ' s 
reques t . In tere s t w a s d u l y pa id u p t o J a n u a r y , 1912 , w h e n t h e 
plaintiff, hearing t h a t t h e de fendant w a s about t o l e a v e for Austral ia , 
v e r y i l l -advisedly brought t h e present ac t i on t o recover principal and 
in teres t on t h e n o t e . I t i s qu i te c lear in t h e first p lace t h a t , under 
s ec t ion 2 of Ordinance N o . 5 of 1852 , t h e va l id i ty of t h e n o t e n o w 
i n su i t m u s t b e de termined by E n g l i s h l a w , for t h a t sec t ion provides 
t h a t t h e l aw t o b e admin i s tered " in r e s p e c t of all contracts a n d 
ques t ions arising u p o n or re lat ing t o bi l ls of e x c h a n g e , promissory 
n o t e s , and c h e q u e s , and in re spec t of all m a t t e r s c o n n e c t e d w i t h 
a n y s u c h i n s t r u m e n t s , shal l be t h e s a m e in respec t of t h e sa id 
m a t t e r s as w o u l d b e admin i s tered in E n g l a n d in t h e l ike case a t t h e 
corresponding period if t h e contract h a d b e e n entered i n t o or if 
t h e ac t in re spec t of w h i c h a n y s u c h ques t ion shal l h a v e ar isen 
h a d b e e n done in E n g l a n d . " T h i s po int i s i m p o r t a n t , a s different 
considerat ions w o u l d h a v e arisen if t h e d e f e n d a n t ' s l iabi l i ty h a d 
b e e n de terminab le by t h e R o m a n - D u t c h l a w . T h e grounds o n 



( 288 ) 

• 

' (1852) 8 Ex. 208. 

IMS. w h i c h t h e learned Dis tr ic t J u d g e h a s h e l d t h a t t h e no te w a s g iven 
IiASOBtiUJs ror va luable considerat ion m a y b e s t a t e d i n h i s o w n language . 

0 , J - ^ " There is n o n e e d t o q u o t e p a s s a g e s a t l e n g t h from t h e le t ters . 
Latchime v. A perusal of t h e le t ters i s sufficient t o c o m e t o t h e conclus ion t h a t 

Jamison t h e defendant , at t h e request of h i s brother, undertook t o pay 
R s . 3 , 0 0 0 t o t h e plaintiff ." 

The reason g iven b y t h e learned Distr ict J u d g e does not support 
h i s conclusion. If t h e no te w a s g iven by the defendant mere ly in 
discharge of his brother's mora l obligation t o provide for his 
i l legi t imate chi ldren, it would be qui te immater ia l whether or not 
t h e n o t e w a s g iven at t h e de fendant ' s brother's request , i n a s m u c h 
as mere m o t i v e s u c h as a moral obligation is no t va luable 
consideration. 

If, however , it b e t h e case that t h e n o t e w a s g iven in consideration 
of t h e plaintiff 's forbearance t o sue the defendant ' s brother for 
m a i n t e n a n c e , t h e n s u c h forbearance wou ld b e sufficient consideration 
for t h e no te (Crowhurst v. Lavenach 1). 

I t w a s o n th i s footing t h a t the only serious a t t e m p t w a s m a d e t o 
support t h e j u d g m e n t . B u t so far from there being any ev idence 
that, t h e n o t e w a s g iven for th i s consideration, t h e plaintiff herself 
s t a t e d t h a t s h e h a d n o intent ion of suing t h e defendant ' s brother, 
and w o u l d n o t h a v e done s o if t h e n o t e had not b e e n g iven. H e r 
a t t i tude i n t h a t respec t i s t h a t w h i c h i s usua l w i t h w o m e n of her 
c lass w h e n in her s i tuat ion . 

E v i d e n c e w a s g iven as t o certain transact ions b e t w e e n t h e 
d e f e n d a n t a n d h is brother w i t h regard t o t h e Arangalle e s ta te . 
T h e d e f e n d a n t transferred two-thirds of t h e es ta te to his brother, 
a n d , b y w a y of considerat ion, took a mortgage o n t h e property. 
Short ly before t h e de fendant ' s brother left Ceylon t h e share w a s 
re-transferred t o t h e defendant and t h e mortgage bond w a s cancel led, 
I cannot s ee t h a t e i ther th i s transact ion or t h e c ircumstance t h a t 
t h e de fendant paid h i s brother's debts t o t h e ex tent of R s . 4 ,000 
or R s . 5 ,000 goes t o prove considerat ion for t h e n o t e s u e d u p o n . 
T h e no te i s , in m y opinion, clearly bad for w a n t of consideration. 
I would s e t as ide t h e judgment , b u t in t h e c ircumstances of t h e case 
I wou ld m a k e no order as regards t h e cos t s of t h e appeal or as 
regards t h e cos t s in t h e Distr ict Court. 

P e b e i r a J . — I agree. 
Set aside. 


