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1970 Present: H. N. G. Fernando, C.J., and Thamotheram, J.

L. J. PEJRLS & CO. LTD.. Appellant, and L. 0. H. PEIPUS, 
Respondent.

«!>'. C. !)'/j07 (Inti/.)—D. C. Ralutnm, H ‘72jL.

Incorporated Company—Proxy yranled by it to a Proctor—Question u:ho is entitled to 
grant it on behalf of Company— Civil Procedure Code. s. 27— Companies 
Ordinance, s. 34 (1).

Where the proxy filed on behalf of a Company incorporated under the 
Companies Ordinance horn the seal of the Company and the signature o f  one 
Director—

Held, that, the proxy was valid and duly signed within the meaning o f section 
27 of the Civil Procedure Code. “  The Court in this connection is not concerned 
with the validity of the appointment of the Proctor as the CompanyV agent 
but with certainty that the Proctor had the authority of his client to do what ho 
is permitted to do under section 27 o f tho Civil Procedure Code. ”

A p p e a l  from an order o f the District Court. Kalutara.

C. Itanganalhan, Q.C., with B. Bodinaejoda and L. IK. Alliitlathmudali. 
for the plaintiff-appellant.

If. IK. Jayewardene. Q.C., with Ben Eliyalamby and IK. S. Weerasooria, 
for tho defendant-respondent.

Cur. adv. vuli.
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D ecem ber  18 , 1970 . T hamotheram, J .—

T h e  P la in t if f -A p p e lla n t  a C o m p a n y  in co rp o ra te d  u n d e r  th e  C om p an ies 

O rd inance, in s t itu te d  th is  a c t io n  in  th e D is t r ic t  C o u r t  o f  K a lu ta ra  fo r  

a  d ec la ra tion  o f  t i t le  t o  a  p r o p e r ty  w h ich , it  w as c la im e d , w a s  g ifte d  to  

the C o m p a n y  b y  L o k u k a n k a n a g o  J o h n  P e ir is  a n d  a c c e p t e d  o n  its  b e h a lf  

b y  th o  D e fe n d a n t  w h o , a t  th e  tim o, w as its so lo  D ir e c to r .

T h o  D e fe n d a n t -R e s p o n d e n t  d en ied  th ese a v erm en ts  a n d  p ra y e d  fo r  th e  

dism issal o f  th e  a c t io n .

W hen  th e  ca se  w as ta k en  u p  fo r  T ria l th o  le a rn e d  co u n se l fo r  the 

D e fen d a n t s u b m it t e d  t o  C o u r t  th at th e p r o x y  filed  b y  th e  P la in t if f  w as 

d e fectiv e , a n d  th a t  th e  P la in t if f 's  a c tion  sh ou ld  b e  d ism issed .

T h e  P la in t if f  f ile d  a  fre sh  p r o x y  as  d ire c ted  b y  C o u r t . T h e  o b je c t io n  

to  th e  o r ig in a l p roxy  w as , th erea fter , con s id ered  a n d  th e  le a rn e d  ju d g e  

re jected  it , h o ld in g  th a t  i t  d id  n o t  co n fo rm  to  th e  re q u ire m e n ts  ot 

S ection  27 o f  th e  C iv il P r o c e d u r e  C ode. H e  fu rth e r  h o ld  th a t  it  w as n ot 

open  to  th o  P la in t if f -A p p e lla n t  t o  re c t ify  th o  o r ig in a l proxy  a s  th e 

P la in tiff-A p p e lla n t w a s  n o t  p r o p e r ly  b e fo re  C ou rt a t  th e  t im e  o f  th e  

in stitu tion  o f  th e  a c t io n . . H o  re je c ted  th e  frosh  p r o x y  as  w ell.

T h e  orig in a l p r o x y  b o re  th e  seal o f  th e C o m p a n y  a n d  th e  s ign a tu re  o f  

on e D ire c to r . T h o  fro sh  p r o x y  b oro  th o  sold o f. th o  C o m p a n j"  a n d  th e  

signatures o f  tw o  D ir e c to r s  as requ ired  b y  th o  C o m p a n ie s  O rd in a n ce  in 

eases w h ere  th o  sea l w a s  req u ired  to  b e  a ffixed .

T h e  lea rn ed  D is t r ic t  J u d g e  w as righ t w hen  h o sa id  :i T h e  re la tion sh ip  

o f  a  P r o c to r  a n d  c lio n t  m a y  w ell be  a  c o n tra ct  o f  a g e n c y  but- th ere  is n o  

law requ irin g  that- th e  c o n tra ct  sh ou ld  bo in w rit in g . A  p r o x y  is a 

w riting g iv en  b y  a  s u ito r  to  Court au th oris in g  th e P r o c t o r  t o  a c t  on  h is 

behalf. I t  d o e s  n ot co n ta in  the term s o f  th e  c o n t r a c t  b e tw een  the 

su itor  a n d  th o  P r o c t o r .  T h a t con tra ct is a d is tin ct o n e  a n d  h a s n o th in g  

to d o  w ith  th e  p r o x y  w h ich  is an a u th o r ity  g ra n te d  b y  v ir tu e  o f  that 

co n tra ct .”

T h o  lea rn ed  ju d g e  h o w e v e r , m isd irected  h im se lf w h en  h e sa id  ”  In  th is 

case w o a rc  n o t  c o n c e r n e d  w ith  th e p roced u re  o f  filin g  a p r o x y  bu t w ith  

the su b s ta n tiv o  q u e s t io n  w h o  is en titled  to  g ran t a p r o x y  o n  b e h a lf  o f  a 

C om p a n y .”

T h e  real q u e s t io n  to  m y  m in d  is . . . h a d  th e P r o c t o r  (h e  a u th o r ity  

o f  h is c lion t, i.e . th o  C o m p a n y , t o  in stitu te  th e a c t io n  a n d  o th erw ise  d o  

w hat S ection  27 o f  th o  C ivil P ro ro d u ro  C od o  en a b les  a p erson  h a v in g  such
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a u th o r ity  to  d o  ? T h e  q u e st io n  is n o t  w h o  ca n  a c t  o n  b e h a lf  o f  th e  

C o m p a n y , b u t has th e  C o m p a n y  g iv en  the req u ired  a u th o r ity  in  w rit in g . 

S e ctio n  34 su b  sec tion  1 o f  th e  C om p an ies O rd in a n ce  sta tes  :: a d o c u m e n t

o r  p ro ce e d in g  req u ir in g  a u th e n tica t io n  b y  a  C o m p a n y  m a y  b o  s ig n e d  b y  a 

D ire cto r , S ecre ta ry , o r  o th e r  a u th o r ise d  o fficer  o f  th e  C o m p a n y , a n d  n eed  

n o t  b e  u nder its c o m m o n  seal ” . “  A u th e n tica te  ”  m ea n s "  t o  esta b lish

th e  tru th  o f ,  to  e stab lish  th e  a u th o r ity  o f, m ak e v a lid  T in s  is a ll th a t 

is requ ired  fo r  th e p u rp o s e  o f  a v a lid  p r o x y .

• S oction  27 o f  th e C iv il P r o ce d u r e  C od e  reads "  th e a p p o in tm e n t  o f  a 

P r o c t o r  to  m a k e  a n y  a p p e a ra n ce  o r  a p p lica tion  o r  d o  a n y  a c t  as  a fo re sa id  

sh all bo  in  w rit in g  s ig n e d  b y  th e  c lien t, a n d  sh a ll be  tiled  in  C o u r t  ” . 

T h is  is a- p ro ce d u ra l r e q u ire m e n t  w h ich  m u st b o  sa tis fied  to  e n a b le  a 

P r o c t o r  to  a c t  on  b e h a lf  o f  h is  c lien t. Tin’s is n o t  a- p ro v is io n  o f  L a w  

t h a t requ ires a c o n tr a c t  o f  a g e n cy  betw een  a- P r o c to r  a n d  h is  c lie n t  t o  bo 

in w ritin g . T h e  q u e s t io n s  th a t arise  fo r  con s id era tion  a rc  (1) is th e re  a 

con tract- o f  a g e n cy  b e tw e e n  th e  P r o c t o r  an d  his client- ? X o  w r it in g  is 

req u ired  to  e sta b lish  th is . (2 ) I s  there a w ritin g  a p p o in t in g  a  c l ie n t ’s 

P r o c t o r  g iv in g  h im  a u th o r ity  to  a c t  on  th e  c lie n t ’s b e h a lf  f o r  th e  

p u rp oses  m e n tio n e d  in  S e c t io n  27 o f  th e  C ivil P ro ce d u re  C od e  ? (3) Is

th is  w ritin g  sign ed  b v  th e  c lie n t ?

S tro u d ’s  J u d ic ia l D ic t io n a r y , v o l. 4, p . 27S3 states u n d er  h e a d in g  

‘ s ig n e d ’ ‘ s ig n a tu re ’ ”  "  sp ea k in g  generally  a sign atu re  is th e  w rit in g  o r  

o th erw ise  a ffix in g  a  p e r s o n ’s n a m e  o r  a m ark  to  rep resen t h is  n a m e  b y  

h im s e lf  o r  b y  h is  a u th o r ity  (11. >.•. Kent Justice *) w ith  th e  in te n tio n  o f  

a u th e n tica t in g  a  d o c u m e n t  as b e in g  th a t o f  o r  b in d in g  on  th e  p erson  

w h ose  n a m e o r  m a rk  is so  w ritten  o r  a ffixed . I n  Morton v. Copeland 2 
.Maulc J . sa id  “ s ig n a tu re  d o e s  not n ecessarily  m ea n  w rit in g  a  p e r s o n ’s 

C h ristian  a n d  su rn a m e, b u t  a n y  m a rk  w h ich  id en tifies  it, as th e  a c t  o f  

th e  p a r ty  ” , b u t  th e  re p o rte r  a d d s  in  a  n o te  "  p r o v id e d  i t  b e in g  p r o v e d  o r  

a d m itte d  to  b e  g e n u in e  a n d  b e  th e  a ccu s to m e d  m o d e  o f  s ig n a tu re  o f  th o 

p a r t y  ” .

T h e  orig in a l prosy  in th is  ease w as in w ritin g  a n d  p u r p o r te d  to  be 

s ig n e d  b y  th e  P r o c t o r ’s c lien t, th e  C om p an y . T h e  q u e st io n  fo r  th e  

d e c is io n  o f  th e  C ou rt w as w h eth er  in  fact- it w as s ig n ed  b y  h im  b y  w h om  

it  w a s p u rp o r te d  to  b o  s ig n e d . J t is h ere that- S e ctio n  34 , s u b  s e c t io n  1, 

o f  th e C om p an ies .Act- h a s  r e le v a n ce . T h o  C ou rt in th is  c o n n e c t io n  is n o t  

co n ce rn e d  w ith  th e v a lid ity  o f  th e  a p p o in tm e n t o f  th e  P r o e to r  as th o  1

1 L. H. S Q. fl. .7 0 0 . 1 15 C. Ft. 0.7-5.
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C o m p a n y ’s a g e n t  b u t \i ith ce r ta in ty  th a t  th e  P r o c t o r  h a d  th o  a u th o r ity  

, , f  his c lie n t  to  d o  w h a t ho is p erm itted  to  d o  u n d e r  S e ctio n  27 o f  th e  

C ivil P r o c e d u r e  C ode .

[ a m  o f  th o  v iew  th at the orig in a l p r o x y  is  g o o d . T h e  ju d g m e n t  a n d  

o rd ers  o f  th o  le a rn e d  D is tr ic t  J u dge a re  so t  as id e . T h o  P la in tiff-A p p e lla n t 

sh ou ld  b o  p e r m it te d  to  p roceed  on  th o  ba sis  o f  th o  o r ig in a l p r o x y . T h o  

P la in t iff  is e n t it le d  to  costs in  b o th  C ou rts.

H . X . G. Fernando, C .J .— I agree.

Appeal allowed.


